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)NSTITUTIONAL    CONVENTION    OF    MARYLAND 

INTRA-CONVENTION  MEMORANDUM 

DATE:      21  November  196  7 

TO:        H.  Vernon  Eney,  President 

FROM:      Mr.  Ira  J.  Wagonheim,  Chief  Cle-»-k 

SUBJECT:   Delegate  Proposals  covered  by  committee  recommendation 
returned  to  Clerk's  Office. 


The  Committee  on  LOCAL  GOVERNMENT  has  returned  the 
following  proposals  with  the  report  that  they  are  covered  by 
Committee  Recommendation  L.G.  1: 
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Ira  J J   Waaonheim 
Chief  Clerk  / 


COMMITTEE  ON  CALENDAR  AND  AGENDA 
Debate  Schedule  No.  3 
For  Debate  of  Committee  Recommendation  No.  LG-1 

There  will  be  no  general  debate,  and  after  presentation  of  the 
Committee  report,  the  Committee  Recommendation  will  be  open  to  debate 
and  amendment  section-by-section,  no  speech  exceeding  three  (3)  minutes, 
as  follows: 

Sec.  7.01  Definitions . 

Sec.  7.02  Establishment  of  Counties.  ]  to  be  con- 

Sec.  7.10  Establishment  of  Multi-County  Governmental  ]  sidered 
Units .  ]  together 

Sec.  7.03  Structure  of  County  Government. 

Sec.  7.04  Change  of  Structure  of  County  Government. 

Sec.  7.05  Powers  of  Counties. 

Sec.  7.06  General  Application  of  Laws. 

Sec.  7.07  Existing  Municipal  Corporations.  ] 

Sec.  7.08  New  Municipal  Corporations  and  ]  to  be 

Civil  Units .  ]  considered 

Sec.  7.09  Additional  powers  of  Municipal  ]  together 

Corporations .  ] 

Sec.  7.11  rinancing  of  Intergovernmental  Authorities. 
Sec.  7.12  Credit  Limitations  of  Local  Governments. 
Sec.  8.06  Intergovernmental  Cooperation  and  Agreements. 


Three  minute  speech  limitation  does  not  apply  to  time  consumed 
by  Committee  Chairman  in  answering  questions. 

Presentation  by  sponsor  of  amendments  limited  to  10  minutes 
including  time  yielded  in  answering  questions. 


Note:  Speeches  alternate  between  sides. 


Constitutional  Convention 

COMMITTEE  RECOMMENDATION  NO.       LG~1 

BY  THE  COMMITTEE  ON    LOCAL   GOVERNMENT ,  aUV**0 

M.    Peter  Moser,    Chairman  '  „{  M*<^ 

C? ^*e  r 

November    7     1967. 

Presented,  read,  and  referred  to  the  Committee  of  the  Whole. 

By  order,  IRA  J.  WAGONHEIM,  Chief  Clerk. 

This  Recommendation  covers  Delegate  Proposals  Nos.      7 ,    10,    88, 
107,    113,    126,    166,    220,    226,    231,    232,    310,    311, 
352,    359,    369,    370,    374,    375,    383,    385,    387,    392 

TITLE 

1  A  RECOMMENDATION  that  the  Constitution 

2  include  an  Article  on  Local  Government  contain- 

3  ing  sections  on  Definitions,  Establishment  of 

4  Counties,  Structure  of  County  Government, 

5  Change  of  Structure  of  County  Government,  Powers 

6  of  Counties,  General  Application  of  Laws , 

7  Existing  Municipal  Corporations,  New  Municipal 

8  Corporations  and  Civil  Units,  Additional  Powers 

9  of  Municipal  Corporations,  Credit  Limitations 

10  of  Local  Governments,  Establishment  of  Multi- 

11  County  Governmental  Units,  Financing  of  Inter- 

12  governmental  Authorities;  and,  that  the  Article 

13  on  General  Provisions  contain  a  section  on 

14  Intergovernmental  Cooperation  and  Agreements. 
15 

16   ARTICLE  VII.   LOCAL  GOVERNMENT. 

17 

18   Section  7.01.   Definitions. 

19 

20  For  the  purposes  of  this  Constitution, 

21  "county"  shall  include  Baltimore  City,  each 

22  of  the  twenty-three  existing  counties  and 

23  any  other  counties  established  pursuant  to 

24  this  Constitution;  "municipal  corporation" 
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1  shall  mean  an  incorporated  city,  town  or 

2  village,  but  shall  not  include  Baltimore  City 

3  or  any  county;  "civil  unit"  shall  mean  a  unit 

4  of  local  government ,  other  than  a  municipal 

5  corporation,  comprising  a  part  of  the 

6  area  of  a  county;     -  and  "region"  shall  mean 

7  an  area  comprising  all  or  parts  of  two  or  more 

8  counties. 
9 

10  COUNTIES 

11 

12  Section  7.02.   Establishment  of  Counties. 

13 

14  The  General  Assembly  may  provide  by  law 

15  for  the  establishment,  merger,  dissolution 

16  and  alteration  of  boundaries  of  counties;  but 

17  no  such  law  shall  become  effective  until  sub- 

18  mitted  to  the  voters  of  each  county  affected 

19  and  approved  by  a  majority  of  those  voting  on 

20  the  question  in  each  such  county. 
21 

22  Section  7.03.   Structure  of  County  Government. 
23 

24  Each  county  shall  have  a  written  instru- 

25  ment  of  government  which  establishes  the  struc- 

26  ture  of  its  government.   Within  one  year  follow- 

27  ing  the  adoption  of  this  Constitution  the 

28  General  Assembly  shall  provide  by  public  gen- 

29  eral  law  a  choice  of  procedures  by  which  an 

30  instrument  of  government  of  a  county  may  be 

31  proposed.   An  instrument  of  government  shall 

32  be  submitted  for  adoption  by  the  affirmative 

33  vote  of  a  majority  of  the  voters  of  the  county 

34  voting  thereon.   The  General  Assembly  shall 

35  provide  by  law  an  instrument  of  government 

36  which  shall  become  effective  on  July  1,  1972, 

37  for  those  counties  which  have  not  previously 

38  adopted  an  instrument  of  government  as  pro- 

39  vided  in  this  section.   The  charter  adopted 

40  by  any  county  prior  to  July  1,  1972,  shall  be 

41  without  further  act,  the  instrument  of  govern- 

42  ment  for  that  county.   Other  county  governments 

43  existing  at  the  effective  date  of  this  Consti- 

44  tution  shall  continue  until  changed  pursuant 

45  to  this  Constitution. 

46 

47  Section  7.04.   Change  of  Structure  of  County 

4g  Government. 

49 

50       An  amendment  to  an  instrument  of  govern- 
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1  ment  of  a  county  shall  become  effective  only 

2  after  the  affirmative  vote  of  a  majority  of 

3  the  voters  of  the  county  voting  on  the  amendment. 

4  An  amendment  may  be  proposed  by  the  governing 

5  body,  or  by  petition  of  the  voters  in  accord- 

6  ance  with  the  instrument  of  government,  or  by 

7  such  additional  means  as  may  be  provided  in 

8  the  instrument  of  government  or  by  the  General 

9  Assembly  by  public  general  law. 
10 

11  Section  7.05.   Powers  of  Counties. 
12 

13  A  county  may  exercise  any  power,  other  than 

14  judicial  power  and  power  to  tax,  or  perform 

15  any  function  which-  (1)  has  not  been  denied  to 

16  it  by  this  Constitution  or  by  its  instrument  of 

17  government;  (2)  has  not  been  transferred  exclu- 

18  sively  to  another  governmental  unit;  and  (3) 

19  has  not  been  denied  to  it  by  a  public  general 

20  law.   A  county  may  exercise  such  tax  powers  as 

21  may  be  granted  to  it  by  law,  and  may  continue 

22  to  exercise  any  tax  powers  granted  to  i1-   prior 

23  to  the  effective  date  of  this  Article,  unless 

24  any  of  these  powers  are  subsequently  denied  to 

25  it  by  law. 
26 

27  PUBLIC  GENERAL  LAWS 

28 

29  Section  7.06.   General  Application  of  Laws. 
30 

31  Except  as  otherwise  provided  in  this  Con- 

32  stitution  and   except  with  respect  to  appro- 

33  priations  and  laws  providing  for  and  regulating 

34  the  powers  of  departments,  agencies  or  instru- 

35  mentalities  of  the  State  performing  a  state  and 

36  not  a  local  function,  the  General  Assembly  shall 

37  enact  no  public  local  laws  and  shall  enact  only 

38  public  general  laws,  which  are  defined  as  laws 

39  which  in  their  terms  and  effects  apply  through- 

40  out  the  State.   The  General  Assembly  may  never- 

41  theless  enable  any  county  or  counties  to 

42  exercise  any  power  or  perform  any  function 

43  denied  to  other  counties,  subject  to  such 

44  standards  as  the  General  Assembly  may  prescribe. 

45  No  county  shall  be  exempt  from  a  public  general 

46  law . 

47 

4g        MUNICIPAL  CORPORATIONS  AND  CIVIL  UNITS 

49 

50  Section  7.07.   Existing  Municipal  Corporations. 
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1  Municipal  corporations  existing  at  the 

2  effective  date  of  this  Article  may  not  be 

3  dissolved,  merged,  or  have  their  existing 

4  powers  withdrawn  or  their  boundaries  changed 

5  without  the  consent  of  the  governing  bodies 

6  of  the  county  and  the  "municipal  corporations 

7  affected,  or  except  as  the  General  Assembly 

8  may  provide  by  public  general  law. 
9 

10  Section  7.08.   New  Municipal  Corporations 

11  and  Civil  Units. 
12 

13  A  county  may  provide  by  law  for  the  crea- 

14  tion  of  new  municipal  corporations  and  civil 

15  units  and  may  by  law  grant  to  and  withdraw 

16  from  them  any  and  all  powers  of  the  county, 

17  subject  only  to  such  procedures  and  standards 

18  as  the  General  Assembly  may  provide  by  public 

19  general  law. 
20 

21  Section  7.09.   Additional  Powers  of  Municipal 

22  Corporations. 
23 

24  The  General  Assembly  by  public  geheral 

25  law  and  a  county  by  law  may  grant  additional 

26  powers  to  municipal  corporations,  and  the 

27  granting  authority  may  withdraw  such  powers. 
28 

29  MULTI -COUNTY  GOVERNMENTS 

,30 

31  Section  7.10.   Establishment  of  Multi-County 

32  Governmental  Units. 
33 

34  The  General  Assembly  may  provide  by  law 

35  for  the  establishment,  powers,  change,  merger, 

36  dissolution  and  alteration  of  boundaries 

37  of  multi-county  governmental  units,  inter- 

38  governmental  authorities,  popularly  elected 

39  representative  regional  governments,  and 

40  other  units  of  local  government,  but  exclud- 

41  ing  municipal  corporations  and  civil  units. 

42  The  General  Assembly  may  provide  referenda 

43  for  any  law  establishing  a  popularly  elected 

44  representative  regional  government  or  affect- 

45  ing  its  powers. 

46 

47  Section  7.11.   Financing  of  Intergovernmental 

48  Authorities. 

49 

50        The  General  Assembly  or  a  popularly 
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1  elected  representative  local  government  may 

2  by  law  grant  to  intergovernmental  authorities 

3  the  power  to  impose  and  to  collect  service 

4  or  benefit  charges,  to  borrow  money  and  to 

5  collect  taxes  imposed  by  the  General  Assembly 

6  or  by  the  popularly  elected  representative 

7  local  government,  but  may  not  grant  the  power 

8  to  impose  taxes. 

9 
10  CREDIT  LIMITATIONS 

11 

12  Section  7.12.   Credit  Limitations  of  Local 

13  Governments . 

14 

15  Subject  to  such  restrictions  as  may  be 

16  provided  by  law,  the  assets  or  credit  of  a 

17  unit  of  local  government  may  not  be  given 

18  or  loaned  to  any  individual,  association,  or 

19  corporation  unless  a  public  purpose  will  be 

20  served  thereby.   The  act  of  the  governing 

21  body  making  the  gift  or  loan  shall  state  the 

22  public  purpose  to  be  served  and  no  gift  of 

23  credit  or  loan  of  credit  or  loan  of  assets 

24  shall  be  made  without  the  consent  of  three- 

25  fifths  of  the  members  of  the  governing  body. 
26 

27         ARTICLE  VIII.   GENERAL  PROVISIONS 

28 

29  INTERGOVERNMENTAL  COOPERATION 

30 

31  Section  8.06.   Intergovernmental  Cooperation 

32  and  Agreements. 
33 

34  Any  governmental  unit,  except  as  limited 

35  by  law,  may  cooperate  or  agree  with  one  or 

36  more  other  governmental  units,  whether  within 

37  or  outside  the  boundaries  of  the  State, 

38  including  the  Federal  and  State  Governments, 

39  for  the  exercise  of  any  of  its  functions 

40  and  powers. 
41 

42 
43 
44 
45 
46 
47 
48 
49 
50 
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1  I .    INTRODUCTION 

3       Committee  Recommendation  LG-1  is  a 
1  complete  Local  Government  Article  for  the 

5  new  Constitution  and  one  section  of  the 

6  General  Provisions  Article. 
7 

8  The  thirteen  recommended  sections  are 

9  intended  as  a  unified  Article.   We  have 

10  found  that  changing  one  section  has  required 

11  a  reappraisal  of  other  sections. 
12 

13  To  the  extent  possible,  the  provisions 

14  have  been  coordinated  with  the  objectives  of 

15  the  other  substantive  committees. 
16 

17  The  Committee  has  endeavored  to  provide 

18  sufficient  flexibility  in  its  recommended  sec- 

19  tions  to  permit  the  State  to  reorganize  local 

20  governmental  units  to  meet  changing  conditions 

21  in  the  future.   The  General  Assembly  retains 

22  control  over  the  powers  to  be  exercised  by 

23  units  of  local  government  and  is  enabled  more 

24  effectively  to  resolve  disagreements  among 

25  units  exercising  concurrent  jurisdiction 

26  over  the  same  area. 
27 

28  At  the  same  time,  the  Committee  Recommen- 

29  dation  strengthens  present  local  governments, 

30  particularly  the  counties,  to  enable  them  to 

31  exercise  local  functions  more  effectively. 

32  The  grant  of  shared  powers  to  counties  will 

33  reverse  the  restrictive  "Dillon  Rule." 

34  Enabling  counties  to  act  in  any  matter  within 

35  their  respective  territorial  jurisdictions, 

36  except  to  the  extent  that  the  power  is  denied, 

37  the  shared  powers  grant  will  permit  county 

38  officials  to  act  responsively  to  meet  the 

39  requirements  of  their  citizens  where  local 

40  matters  are  concerned.   The  General  Assembly 

41  must  act  positively  and  visibly  to  preempt 

42  any  functions  from  the  counties  so  that  they 

43  may  be  performed  by  the  State  or  by  another 

44  level  of  local  government. 
45 

46 
47 
-18 
49 
50 
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1        II.   SUMMARY  OF  RECOMMENDATIONS 
2 

3  This  part  of  the  Memorandum  presents 

4  in  capsule  form  the  general  meaning  of  each 

5  section  of  the  Recommendation  and  some  of 

6  the  reasons  for  recommending  it.   The  comments 

7  are  not  intended  to  be  comprehensive,  and 

8  for  more  detailed  discussion  Part  III  should 

9  be  consulted. 
10 

11  Section  7.01.  Definitions.   (Adopted  18  to  1.) 
12 

13  These  are  terms  used  in  various  Articles 

14  of  the  Constitution  and  particularly  in  various 

15  sections  of  the  Local  Government  Article. 

16  The  term  "civil  unit"  is  defined  because  it 

17  is  used  in  Sections  7.08  and  7.10. 
18 

19  Section  7.02.   Establishment  of  Counties. 

20  (Adopted  18  to  1.) 
21 

22  Section  7.10.   Establishment  of  Multi-County 

23  Governments .   (Adopted  18  to  1.) 

24 

25  Originally  one  section,  but  divided  to 

26  permit  a  clearer  and  more  orderly  organization 

27  of  the  Local  Government  Article,  Sections  7.02 

28  and  7.10  should  be  considered  together.   They 

29  allocate  to  the  General  Assembly  the  State's 

30  inherent  power  to  establish  and  change  all 

31  units  of  local  government,  except  municipal 

32  corporations  and  civil  units.   The  powers 

33  of  the  General  Assembly  respecting  civil 

34  units  are  allocated  in  Sections  7.08,  and 

35  the  powers  in  relation  to  municipal  corpora- 

36  tions  are  delineated  in  that  section  and  also 

37  in  Sections  7.07  and  7.09. 
38 

39  In  Sections  7.02  and  7.10  and  the  entire 

40  Local  Government  Article  the  use  of  the  phrase 

41  "by  law"  is  meant  to  exclude  any  requirement 

42  that  the  law  be  a  "public  general  law" ,  as 

43  that  term  is  defined  in  Section  7.06. 
44 

45  Sections  7.02  and  7.10  require  a  refer- 

46  endum  in  each  county  affected  before  a  change 
17  in  county  boundaries  can  be  effective  and 

48  permit  the  General  Assembly  to  provide  for 

49  local  referenda  for  approval  of  a  law  estab- 

50  lishing  or  affecting  the  powers  of  a  popularly 
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1  elected  representative  regional  government. 
2 

3  Section  7.03.   Structure  of  County  Govern- 

4  ment. 

5  (Adopted  19  to  0 . ) 
6 

7  This  section  requires  each  county  not 

8  having  an  instrument  of  government  to  adopt 

9  one  by  July  1,  1972,  in  accordance  with  a 

10  choice  of  procedures  which  the  General 

11  Assembly  shall  provide.   The  General  Assembly 

12  is  also  directed  to  provide  an  instrument 

13  of  government  which  automatically  will 

14  become  the  instrument  of  government  for  any 

15  county  which  on  July  1,  1972 ,  has  not  yet 

16  adopted  one.   Existing  county  governments 

17  and  charters  adopted  under  the  present  law 

18  before  July  1,  1972,  are  preserved. 
19 

20  Mandated  home  rule  will  render  county 

21  officials  more  responsible  for  local  matters. 

22  Practically  all  witnesses  who  testified 

23  before  the  Committee  on  the  issue  favored 

24  mandated  home  rule  for  all  counties. 
25 

26  Section  7.04.   Change  of  Structure  of  County 

27  Governments.   (Adopted  19  to  0 . ) 
28 

29  Because  we  believe  the  right  of  the 

30  voters  of  a  county  to  amend  the  county 

31  instrument  of  government  is  so  fundamental, 

32  we  have  made  this  right  available  in  this 

33  section.   It  includes  the  right  to  amend 

34  the  instrument  of  government  prepared  by 

35  the  General  Assembly  and  automatically  effec- 

36  tive  on  July  1,  1972,  for  those  counties 

37  which  failed  to  adopt  an  instrument  of  govern- 

38  ment  on  their  own  initiative. 
39 

40  Section  7.05.   Powers  of  Counties. 

41  (Adopted  16  to  0  with  3  abstentions ,  except 

42  as  to  reservation  of  tax  power  to  the  State, 

43  which  was  adopted  11  to  7  with  2  abstentions.) 
44 

45  This  section  provides  for  the  sharing  of 

46  the  powers  of  the  State  with  the  counties, 

47  except  for  the  judicial  power  and  the  power 

48  to  tax.   The  judicial  power  will  be  exercised 

49  by  the  State  pursuant  to  Article  V  of  the 

50  new  Constitution.   The  General  Assembly  may 
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1  grant  and  deny  tax  powers  to  counties  by 

2  law,  varying  the  extent  of  the  grant  and 

3  denial  from  county  to  County. 
4 

5  The  shared  powers  approach  reduces  the 

6  problem  of  determining  whether  or  not  the 

7  county  is  acting  within  its  express  grant 

8  of  powers.   If  the  power  is  not  denied  by 

9  the  Constitution  or  by  the  county  instrument 

10  of  government  and  has  not  been  transferred 

11  exclusively  to  another  governmental  unit, 

12  the  county  may  exercise  the  power,  unless 

13  it  is  denied  this  right  by  general  law. 
14 

15  Therefore,  the  county  may  perform 

16  functions  not  denied  it  without  the  need 

17  to  acquire  from  the  General  Assembly  any 

18  additional  powers.   This  should  free  the 

19  General  Assembly  from  consideration  of  purely 

20  local  county  matters  and  stimulate  county 

21  action  on  local  issues. 
22 

23  Section  7.06.  General  Application  of  Laws. 

24  (Adopted  14  to  1.) 
25 

26  This  section  prohibits  the  General 

27  Assembly  from  enacting  public  local  laws, 

28  and  requires  it  to  enact  only  public  general 

29  laws  with  specified  exceptions.   The  prohibi- 

30  tion  against  public  local  laws  is  intended 

31  to  stop  the  current  practice  of  the  General 

32  Assembly  of  legislating  affirmatively  on 

33  a  county  by  county  basis  on  matters  which 
31  are  primarily  local  in  nature.   Public 

35  general  laws  are  defined  to  mean  laws  which 

36  both  in  terms  and  effects  apply  throughout 

37  the  state. 
38 

39  Where  the  General  Assembly  is  to  act 

40  "by  law"  in  other  sections  of  the  Constitution, 

41  the  limitations  in  this  section  do  not  apply. 

42  These  limitations  are  intended  to  apply  only 

43  where  the  term  "public  general  law"  is  used. 

44  Appropriations  are  excluded  from  the  limita- 

45  tions ,  because  it  is  intended  that  these 

46  should  be  permitted  to  vary  amoung  counties 

47  and  among  municipalities. 
48 

49  The  General  Assembly  may  also  enable 

50  one  or  more  counties  to  exercise  a  power 
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1  or  perform  a  function  denied  to  other  counties 

2  It  is  not,  however,  intended  that  the  General 

3  Assembly  be  permitted  to  use  this  device  to 

4  legislate  positively  in  one  county  and  thus 

5  to  evade  the  public  general  law  requirement. 
6 

7  Section  7.07.   Existing  Municipal  Corporations 

8  (Adopted  18  to  1.) 
9 

10  Section  7.08.   New  Municipal  Corporations  and 

11  Civil  Units";   (Adopted  18  to  1.) 
12 

13  Section  7.09.   Additional  Powers  of  Municipal 

14  Corporations.   (Adopted  18  to  1.) 
15 

16  These  sections  together  are  a  unified 

17  provision  for  municipal  corporations  and 

18  civil  units.   They  retain  home  rule  for 

19  existing  municipal  corporations  subject  to 

20  control  by  the  General  Assembly  by  general 

21  law,  but  with  the  county  also  able  to 

22  participate  in  dis'solution,  merger,  grant 

23  and  withdrawal  of  powers  and  boundary  changes. 

24  Civil  units  and  new  municipal  corporations 

25  may  be  created  by  the  counties,  subject  to 

26  standards  prescribed  by  the  General  Assembly. 
27 

28  The  purpose  of  specifically  providing 

29  for  civil  units  is  to  encourage  large  counties 

30  to  decentralize  the  provision  of  services 

31  to  smaller  geographical  areas  and  to  increase 

32  citizen  participation  in  local  affairs. 
33 

34  Section  7.11.   Financing  Intergovernmental 

35  Authorities.   (Adopted  18  to  1.) 
36 

37  This  limits  the  methods  of  financing 

38  which  authorities  may  utilize.   Authorities 

39  may  be  delegated  the  power  to  impose  service 

40  charges,  but  not  the  power  to  tax.   However, 

41  authorities  may  collect  taxes  imposed  by  the 

42  General  Assembly  or  by  a  popularly  elected 

43  representative  local  government. 
44 

45  Section  7.12.   Credit  Limitations  of  Local 

46  Governments .   (Adopted  19  to  0 . ) 
47 

-18       The  same  restrictions  are  placed  upon 

49  the  gift  or  loan  of  assets  and  the  gift  or 

50  loan  of  credit  by  units  of  local  government 
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1  as  Draft  Section  6.02  will  impose  upon  the 

2  State.   The  General  Assembly  may  also  impose 

3  restrictions  on  the  extension  of  credit  by 

4  these  local  units. 
5 

6  Section  8.06.   Intergovernmental  Cooperations 

7  and  Agreements.   (Adopted  19  to  0.) 
8 

9      This  provision  is  included  to  encourage 

10  intergovernmental  cooperation  and  agreements 

11  and  to  make  clear  that  units  of  government 

12  may  cooperate  and  agree  with  one  another 

13  even  across  state  lines,  subject  to  limita- 

14  tions  imposed  by  the  General  Assembly  and 

15  other  governments  by  law. 
16 

17 
18 
19 
20 
21 
22 
23 

24 

25 
26   ' 

27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
•17 
48 
49 
50 
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1  III.   DETAILED  COMMENTARY 

2 

3  Section  7.01.   Definitions 

4  For  the  purposes  of  this  Constitution, 

5  "county"  shall  include  Baltimore  City,  each 

6  of  the  twenty-three  existing  counties  and 

7  any  other  counties  established  pursuant  to 

8  this  Constitution;   "municipal  corporation" 

9  shall  mean  an  incorporated  city,  town  or 

10  village,  but  shall  not  include  Baltimore  City 

11  or  any  county;  "civil  unit"  shall  mean  a  unit 

12  of  local  government,  other  than  a  municipal 

13  corporation,  comprising  a  part  of  the  area 

14  of  a  county;  and  "region"  shall  mean  an  area 

15  comprising  all  or  parts  of  two  or  more 

16  counties. 
17 

18  Comment 

19 

20 

21  Except  for  (1)  a  more  descriptive  heading, 

22  (2)  specific  recognition  of  the  twenty-three 

23  counties,  and  (3)  the  definition  of  "civil 

Z4  unit,"  this  section  is  the  same  as  the  Commis- 

25  sion  Draft.   We  believe  that  minor  changes  (1) 

26  and  (2)  clarify  the  meaning  of  the  section. 
27 

28  Baltimore  City  is  presently  treated  as  a 

29  county  for  most  purposes;  its  characterization 

30  as  such  here  clarifies  its  status.   Recognition 

31  of  the  twenty-three  existing  counties  along 

32  with  Baltimore  City  is  not  intended  to  limit 

33  the  power  granted  in  Section  7.02  to  create  new 

34  counties  in  addition  to  those  existing  at 

35  present. 
36 

37  "Municipal  corporations"  are  defined  so 

38  as  to  exclude  Baltimore  City  and  the  counties. 

39  Multi-county  governmental  units,  such  as  the 

40  Washington  Suburban  Sanitary  Commission  and 

41  other  authorities,  are  also  clearly  excluded. 
42 

43  "Civil  unit"  is  used  to  mean  a  unit  of 

44  local  government,  other  than  a  municipality, 

45  furnishing  county  services  in  part  of  a  county, 

46  which  is  entirely  within  and  subject  to  the 

47  control  of  a  county.   The  term  does  not  in- 

48  elude  a  department  of  the  county  government. 

49  See  Section  7.0  8  where  the  term  is  used. 
50 
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1  Section  7.02.   Establishment  of  Counties. 
2 

3  The  General  Assembly  may  provide  by  law 

4  for  the  establishment,  merger  dissolution 

5  and  alteration  of  boundaries  of  counties;  but 

6  no  such  law  shall  become  effective  until  sub- 

7  mitted  to  the  voters  of  each  county  affected 

8  and  approved  by  a  majority  of  those  voting  on 

9  the  question  in  each  such  county. 
10 

11  Section  7.10.   Establishment  of  Multi-County 

12  Governmental  Units. 
13 

14  The  General  Assembly  may  provide  by  law 

15  for  the  establishment,  powers,  change,  merger, 

16  dissolution  and  alteration  of  boundaries 

17  of  multi-county  governmental  units,  inter- 

18  governmental  authorities,  popularly  elected 

19  representative  regional  governments ,  and 

20  other  units  of  local  government,  but  exclud- 

21  ing  municipal  corporations  and  civil  units. 

22  The  General  Assembly  may  provide  referenda 

23  for  any  law  establishing  a  popularly  elected 
Z4  representative  regional  government  or  affect- 
25  ing  its  powers. 

26 

27  Comment 

28  . 

29  These  two  sections  should  be  considered 

30  together.   They  deal  with  the  power  of  the 

31  General  Assembly  to  establish  counties  and 

32  multi-county  governmental  units. 
33 

34  Unlike  the  counties  of  other  states, 

35  Maryland  counties  have  been  more  than  just 

36  administrative  arms  of  the  State.   They  have 

37  historically  exercised  extensive  local  policy- 

38  making  powers.   The  entire  thrust  of  the  local 

39  government  article  is  towards  making  counties 

40  more  effective  in  this  area.   With  counties 

41  being  strengthened  to  provide  a  greater 

42  measure  of  area-wide  control  over  policy  mak- 

43  ing  and  services,  it  is  not  likely  that  exist- 

44  ing  county  lines  will  be  changed  in  the  fore- 

45  seeable  future. 

46 

47  For  these  reasons,  the  Committee  recom- 

48  mends  that  Section  7.02  provide  that  the  estab- 

49  lishment,  merger,  dissolution  and  alteration 

50  of  boundaries  of  counties  be  subject  to 
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1  mandatory  referendum  of  the  voters  in  each 

2  county  involved. 
3 

4  This  approach  differs  from  the 

5  Commission  Draft  Section  7.02  requiring  a 

6  three-fifths  vote  of  the  General  Assembly. 

7  It  is  more  in  accord  with  the  present  Consti- 

8  tution,  Article  XIII,  Section  1,  but  eliminates 

9  the  minimum  size  and  population  requirements 

10  for  new  counties  and  extends  the  referendum 

11  to  all  voters  of  each  affected  county,  instead 

12  of  merely  the  voters  of  the  district  affected 

13  by  the  changes. 
14 

15  The  mandatory  referendum  is  not  intended 

16  as  a  requirement  in  the  several  instances 

17  where  boundary  lines  between  counties  have 

18  been  lost  or  are  uncertain.   This  is  not  con- 

19  sidered  as  being  a  boundary  alteration,  and 

20  should  be  resolved  by  agreement  of  the 

21  counties  involved  or  by  other  means  without 

22  the  necessity  for  the  referendum. 
23 

24  The  first  sentence  of  Section  7.10 

25  allocates  to  the  General  Assembly  the  State's 

26  power  to  determine  the  structure  of  multi- 

27  county  government.   It  differs  from  the  first 

28  sentence  of  Commission  Draft  Section  7.02  mainly 

29  by  the  exclusion  of  civil  units,  as  well  as 

30  municipalities,  from  allocation  of  power  set 

31  forth  by  this  section.   See  Commentary  to 

32  Sections  7.07-7.09,  infra  page  29. 
33 

34  The  most  important  feature  of  this  pro- 

35  vision  is  that  it  permits  the  General  Assembly 

36  wide  flexibility  in  structuring  local  govern- 

37  ment.   Action  by  public  general  law  is  not 

38  required,  so  the  General  Assembly  may  deal 

39  with  situations  separately  to  meet  the  specific 

40  circumstances.   Although  cities  and  counties 

41  are  the  best  known  units  of  local  government 

42  in  Maryland,  other  forms  have  been  created 

43  from  time  to  time  and  now  exist.   Existing 

44  needs  not  handled  by  traditional  units  of 

45  government  have  resulted  in  the  creation  of 

46  a  number  of  multi-county  agencies  to  deal 

47  with  special  problems. 

48 

49  We  cannot  today  predict  the  best  struc- 

50  ture  for  strong  viable  state  and  local  gov- 
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1  eminent  in  the  future.   Limitations  on  the  leg- 

2  islative  power  freely  to  establish,  change  and 

3  dissolve  all  units  could  prove  troublesome  in 

4  ways  which  we  are  now  incapable  of  predicting. 

5  Therefore,  your  Committee  feels  strongly  that 

6  flexibility  must  be  preserved,  even  when  it 

7  may  be  doubtful  whether  certain  options  should 

8  be  exercised.   For  example,  most  knowledgeable 

9  persons  agree  that  single  purpose  nonrepresenta- 

10  tive  authorities  should  not  be  encouraged  and 

11  that  a  proliferation  of  such  agencies  in  the 

12  same  region  would  be  undesirable.   However, 

13  since  these  authorities  frequently  represent 

14  the  only  method  of  providing  needed  services  on 

15  a  multi-county  basis,  the  Committee  concludes 

16  that  the  General  Assembly  must  be  empowered  to 

17  establish  them. 
18 

19  The  current  trend  is  away  from  multi- 

20  county  single  purpose  authorities  relatively 

21  uncontrolled  by  the  counties  (such  as  the 

22  Washington  Suburban  Sanitary  Commission)  and 

23  towards  units  controlled  by  the  elected 

24  county  officials  (such  as  the  Washington- 

25  Metropolitan  Area  Transit  Commission  and  the 

26  Baltimore  Regional  Planning  Council) . 

27  However,  the  future  trend  may  be  towards 

28  units  controlled  by  popularly  elected  repre- 

29  sentatives  of  the  people  in  the  area  concerned. 

30  The  Committee's  proposal  would  allow  the 

31  formation  of  such  agencies  or  the  conversion 

32  of  existing  authorities  into  units  governed 

33  by  elected  officials.   These  units  might  per- 

34  form  a  single  function  such  as  mass  transit, 

35  or  be  multifunctional.   On  the  other  hand, 

36  the  General  Assembly  may  wish  to  have  region- 

37  al  services  performed  by  the  State. 
38 

39  Regardless  of  which  method  we  may  favor 

40  today,  the  General  Assembly  must  remain  free 

41  to  select  that  method  which  best  fits  the 

42  needs  at  some  point  in  time  which  may  be 

43  twenty  or  more  years  in  the  future. 
44 

45  The  Committee  deems  it  urgent  that 

46  multi-county  units ,  whether  popularly  elected 

47  or  not,  whether  called  "regional  government" 

48  or  something  else,  be  controlled  by  the  Gen- 

49  eral  Assembly.   Therefore,  it  does  not  believe 

50  that  a  mandated  referendum  should  precede  the 
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1  establishment  of  a  so-called  regional  govern- 

2  ment.   To  allow  such  procedures  would  (1) 

3  create  an  imbalance  in  local  governmental 

4  structures  by  possibly  forcing  the  General 

5  Assembly  to  establish  nonrepresentative  single 

6  purpose  authorities  to  deal  with  regional 

7  problems  on  a  piecemeal  basis;  (2)  violate  the 

8  principles  of  elected  representative  govern- 

9  ment  by  ceding  to  the  county  a  decision  which 

10  should  belong  to  the  General  Assembly;   (3)  in- 

11  terfere  with  the  orderly  function  of  state 

12  government  by  giving  localities  a  virtual  veto 

13  over  state  governmental  reorganization;  and 

14  (4)  substantially  change  the  present  Maryland 

15  law  which  permits  the  General  Assembly  to  es- 

16  tablish  and  empower  all  types  of  multi -county 

17  units,  including  popularly  elected  representa- 

18  tive  regional  governments,  without  the  neces- 

19  sity  of  a  local  referendum. 

20  Of  course,  all  actions  of  the  General 

21  Assembly  pursuant  to  the  first  sentence  of 

22  Section  7.10  are  subject  to  permissive  state 

23  wide  referenda.   See  Commission  Draft  Section 

24  2.08. 
25 

26  Recognizing  that  the  General  Assembly 

27  might  also  wish  to  submit  to  a  local  refer- 

28  endum  all  or  part  of  a  law  creating  a  popu- 

29  larly  elected  representative  regional  govern- 

30  ment  performing  many  functions,  if  the  need 

31  for  such  a  government  arose,  the  Committee 

32  has  agreed  that  the  General  Assembly  should  be 

33  permitted,  but  not  required,  to  do  so,  but 

34  that  the  type  of  referendum  should  be  left  to 

35  the  General  Assembly.   This  approach  will  per- 

36  mit  the  legislators  to  gauge  the  temper  of  the 

37  times  and  to  fit  requirements  for  the  adoption 

38  of  the  law  to  the  type  of  unit  being  created 

39  and  its  proposed  powers.   The  General  Assembly, 

40  as  elected  representatives  of  the  people,  must 

41  be  relied  upon  to  set  the  proper  balance  be- 

42  tween  local  interest  and  the  welfare  of  the 

43  State. 
44 

45  However,  it  is  not  clear  that  the  legis- 

46  lature  has  the  power  to  provide  a  referendum 

47  in  part  of  the  State  for  a  law  affecting  the 

48  entire  State.   See  Brawner  v.  Supervisors, 

49  141  Md.  586  (1922),  and  Ness  v.  Baltimore, 

50  162  Md.  529,  536  (1932);  ct .  Levering  v. 
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1  Supervisors,  139  Md.  281  (1920).   To  avoid 

2  the  problem  which  these  and  similar  cases 

3  might,  create,  the  second  sentence  of  this 

4  section  clearly  sets  forth  the  power  of  the 

5  General  Assembly  to  provide  a  referendum  in 

6  a  part  of  the  State,  even  though  the  law 

7  affects  the  entire  State. 

8  We  do  not  recommend  the  inclusion  in  a 

9  new  constitution  of  all  the  detail  regarding 

10  popularly  elected  representative  regional 

11  governments  contained  in  Commission  Draft 

12  Sections  7.03  through  7.05.   Some  Committee 

13  members  believe  that  regions  should  be  cre- 

14  ated  now  by  either  one  method  or  the  other. 

15  However,  all  members  agree  that  unless  either 

16  the  General  Assembly  is  mandated  by  the  Con- 

17  stitution  to  divide  the  State  into  regions 

18  now,  or  the  Constitution  itself  creates 

19  regions,  these  provisions  are  unnecessary 

20  and  indeed  may  restrict  the  General  Assembly 

21  in  establishing  regional  governments. 
22 

23  The  attention  of  the  General  Assembly 

24  is  called  to  Commission  Draft  Sections  7; 03 

25  through  7.05,  which  might  be  incorporated 

26  in  enabling  legislation  for  regional  govern- 

27  ment  if  the  General  Assembly  delineates 

28  regions  to  permit  the  creation  of  regional 

29  governments . 
30 

31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
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1  Section  7.03.   Structure  of  County  Government. 


3  Each  county  shall  have  a  written  instru- 

4  ment  of  government  which  establishes  the  struc- 

5  ture  of  its  government.   Within  one  year  follow- 

6  ing  the  adoption  of  this  Constitution  the 

7  General  Assembly  shall  provide  by  public  gen- 

8  eral  law  a  choice  of  procedures  by  which  an 

9  instrument  of  government  of  a  county  may  be 

10  proposed.   An  instrument  of  government  shall 

11  be  submitted  for  adoption  by  the  affirmative 

12  vote  of  a  majority  of  the  voters  of  the  county 

13  voting  thereon.   The  General  Assembly  shall 

14  provide  by  law  an  instrument  of  government 

15  which  shall  become  effective  on  July  1,  1972, 

16  for  those  counties  which  have  not  previously 

17  adopted  an  instrument  of  government  as  pro- 

18  vided  in  this  section.   The  charter  adopted 

19  by  any  county  prior  to  July  1,  1972 ,  shall  be 

20  without  further  act,  the  instrument  of  govern- 

21  ment  for  that  county.   Other  county  govern- 

22  ment  forexisting  at  the  effective  date  of  this 

23  Constitution  shall  continue  until  changed  pur- 

24  suant  to  this  Constitution. 

25 

26  Comment 

Similar  to  Commission  Draft  Sections  7.10 
and  7.11,  this  section  mandates  "home  rule" 
for  all  counties  which  have  not  yet  adopted 

31  it.   Existing  county  governments  are  speci- 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 


27 
28 
29 
30 


46 

47 
48 
49 
50 


fically  continued  by  the  last  sentence  of 
this  section.   Here  as  elsewhere  in  the 
Constitution,  "county"  includes  Baltimore  City 


The  first  sentence  requires  that  each  county 
shall  have  a  written  instrument  of  government 
establishing  the  structure  of  its  government. 
Another  section  of  the  Article  gives  each  county 
broad  home  rule  powers.   With  these  powers  it  is 
important,  if  not  essential,  that  each  county 
shall  also  have  a  basic  written  framework  of 
government  providing  for  the  organization  of  the 

44  government  and  protecting  the  fundamental  rights 

45  of  its  people.   Such  an  instrument  may  provide 
for  various  types  of  county  governmental  struc- 
ture.  But  "instrument  of  government"  is  not  in- 
tended to  include  merely  a  county  code  of  laws. 
It  will  be  an  instrument  dealing  specifically  with 


15  - 


1  the  organization  of  government  and  such  other 

2  matters  as  may  be  appropriate. 

o 
O 

4  Article  XI-A  of  the  present  Constitution 

5  contains  elaborate  provisions  for  the  formation 

6  of  home  rule  governments  for  counties.   Your 

7  Committee  believes  that  such  detail  should  not 

8  be  included  in  a  new  constitution.   Accordingly, 

9  the  second  sentence,  requiring  the  General 

10  Assembly  to  provide  a  choice  of  the  procedures 

11  by  which  counties  may  adopt  an  instrument, 

12  clearly  directs  the  General  Assembly  to  pro- 

13  vide  more  than  one  procedure  so  that  the  county 

14  can  select  among  two  or  more.   Although  the 

15  examples  set  forth  in  Commission  Draft  Section 

16  7.10  are  omitted  as  unnecessary,  we  urge  the 

17  General  Assembly  to  include  procedures  whereby 

18  an  instrument  could  be  proposed  by  enactment 

19  of  the  local  governing  body,  by  petition  of 

20  the  qualified  voters  of  the  county,  by  a 

2i  board  established  by  the  local  governing  body 

22  or   selected  by  the  voters  of  the  county  on 

23  a  voters'  petition  for  such  a  board,  as  well 

24  as  by  any  other  methods  the  General  Assembly 

25  might  wish  to  prescribe.   We  also  recommend 

26  that  the  General  Assembly  consider  authorizing, 

27  under  this  section,  special  elections  to  speed 

28  up  the  adoption  procedure. 

29 

30  The  flexibility  left  to  the  General 

31  Assembly  will  allow  it,  if  it  wishes,  to 

32  provide  methods  to  prevent  instruments  drafted 

33  under  more  than  one  of  the  procedures  from 

34  being  placed  on  the  ballot  at  the  same  time. 

35 

36  The  third  sentence  of  the  section  clari- 

37  fies  that  under  any  alternative  permitted  by 

38  the  General  Assembly,  the  governmental  in- 

39  strument  cannot  become  effective  until  it  is 

40  approved  by  the  affirmative  vote  of  a  majority 

41  of  the  voters  in  the  county  voting  on  the 

42  question  of  whether  to  adopt  or  reject  it. 

43 

44  The  fourth  sentence  of  the  section  is 

45  intended  to  assure  that  an  instrument  of  gov- 

46  ernment  provided  by  the  General  Assembly  will 

47  be  available  and  automatically  will  become 

48  effective  for  each  county  which  before  July  1, 

49  1972,  has  not  both  prepared  and  adopted  its 

50  own  instrument  of  government.   The  section 
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1  does  not  require  a  referendum  to  adopt  that 

2  instrument  but  under  Section  7.04,  the  voters 

3  of  a  county  would  be  able  to  initiate 

4  amendments  to  it. 
5 

6  Unlike  Commission -Draft  Section  7.10, 

7  specifying  January  1st  as  the  effective  date 

8  for  this  alternate  procedure,  the  date  recom- 

9  mended  coincides  with  the  start  of  each 

10  county's  fiscal  year.   Moreover,  the  actual 

11  date  is  specified,  rather  than  provided  by 

12  calculation,  in  order  to  emphasize  the  dead- 

13  line.   We  believe  that  four  years  is  a 

14  sufficient  time  to  enable  every  county  which 

15  does  not  now  have  one  to  draft  and  to  adopt 

16  its  own  instrument  of  government. 
17 

18  The  fifth  sentence  of  the  Recommended 

19  Section  is  designed  to  allow  charter  adop- 

20  tion  procedures  now  under  way  pursuant  to 

21  existing  law  to  continue,  as  in  Howard  County 

22  where  the  proposal  will  be  submitted  to  vote 

23  in  November -,   1968,  and  to  make  it  clear  that 

24  existing  charters  qualify  as  instruments"  of 

25  government  and  need  not  be  readopted. 
26 

27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
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1  Section  7.04.   Change  of  Structure  of  County 

2  Government. 
3 

4  An  amendment  t.o  an  instrument  of  govern- 

5  ment  of  a  county  shall  become  effective  only 

6  after  the  affirmative  vote  of  a  majority  of 

7  the  voters  of  the  county  voting  on  the 

8  amendment.   An  amendment  may  be  proposed  by  the 

9  governing  body,  or  by  petition  of  the  voters 

10  in  accordance  with  the  instrument  of  govern- 

11  ment,  or  by  such  additional  means  as  may  be 

12  provided  in  the  instrument  of  government  or 

13  by  the  General  Assembly  by  public  general  law. 

14 

15  .  Comment 

16 

17  Commission  Draft  Section  7.12,  dealing 

18  with  this  subject,  specifies  that  every 

19  instrument  of  government  must  provide  two 

20  methods  by  which  it  may  be  amended:   (1) 

21  referendum  on  an  amendment  submitted  by  the 

22  county  governing  body;  and  (2)  petition  of 

23  the  voters  pursuant  to  provisions  in  the  county 

24  instrument  of  government. 

25 

26  This  recommendation  broadens  the  amendatory 

27  power  by  permitting  the  county  to  provide 

28  other  means  in  its  instrument  of  government 

29  and  the  General  Assembly  to  provide  other  means 

30  by  law.   The  action  of  the  General  Assembly 

31  must  be  by  general  law. 

32 

33  The  Section  states  that  whichever  method 

34  is  utiliSSd,  the  amendment  must  be  submitted 

35  to  referendum  of  a  majority  of  the  voters  of 

36  the  county  voting  on  the  amendment. 
37 

38 
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13 

14 


1  Section  7.05.   Powers  of  Counties. 

2 

3  A  county  may  exercise  any  power,  other 

4  than  judicial  power  and  power  to  tax,  or 

5  perform  any  function  which  (1)  has  not  been 

6  denied  to  it  by  this  Constitution  or  by  its 

7  instrument  of  government;  (2)  has  not  been 

8  transferred  exclusively  to  another  govern- 

9  mental  unit;  and  (3)  has  not  been  denied  to 

10  it  by  a  public  general  law.   A  county  may 

11  exercise  such  tax  powers  as  may  be  granted  to 

12  it  by  law,  and  may  continue  to  exercise  any 
tax  powers  granted  to  it  prior  to  the  effec- 
tive date  of  this  Article,  unless  any  of  these 

15  powers  are  subsequently  denied  to  it  by  law. 

16 

17  Comment 

18 

19  The  Committee  strongly  recommends  that 

20  the  Constitution  provide  that  the  counties 

21  share  the  State's  powers,  rather  than  that 

22  the  General  Assembly  be  relied  upon  to  grant 

23  specified  powers  to  the  counties. 
24 

25  The  shared  powers  concept  provided  by 

26  this  Section  clearly  recognizes  that  the 

27  General  Assembly  is  vested  with  plenary 

28  legislative  power  (see  Section  3.01),  and 

29  that  it  may,  by  public  general  law,  withdraw 

30  any  and  all  power  from  the  counties.   Until 

31  the  General  Assembly  directly  denies  a  power 

32  by  public  general  law  or  preempts  the  field 

33  by  legislation,  each  county  will  be  free  to 

34  perform  any  function  not  denied  to  it,  with 

35  two  exceptions. 

36 

37  First,  this  provision  denies  the  counties 

38  the  judicial  power,  because  the  courts  are 

39  solely  a  State  responsibility  and  are  to  be 

40  provided  for  by  Article  V.   This  denial  is,  of 

41  course,  not  intended  to  prevent  counties  from 

42  establishing  boards  and  agencies,  even  though 

43  these  might  exercise  fact-finding  or  adjudi- 

44  catory  functions. 

45 

46  Second,  it  excludes  the  power  to  tax  from 

47  among  the  powers  shared  by  the  counties.   Several 

48  witnesses  who  were  eminently  knowledgeable  in 

49  the  area  of  Maryland's  financial  and  tax  structure 

50  testified  that  any  broad  grant  of  taxing  power 

51  to  the  counties  could  well  result 
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1  in  either  a  decrease  in  the  State's  excellent 

2  credit  rating,  or  a  proliferation  of  nuisance 

3  taxes,  or  both.   Moreover,  both  the  Committee 

4  on  State  Finance  and  Taxation  and  the 

5  Legislative  Liaison  Committee  unanimously 

6  recommended  that  the  tax  power  be  constitution- 

7  ally  retained  in  the  State.   Accordingly, 

8  Section  7.05  provides  that  the  counties  may 

9  only  exercise  such  taxing  powers  as  the  State 
10  grants  to  them. 

11 

12  The  shared  powers  approach  has  been 

13  adopted  in  the  Alaska  Constitution  and  by  the 

14  Texas  Constitution  as  construed  by  the  courts. 

15  It  is  proposed  in  the  new  Rhode  Island  Consti- 

16  tution  and  recommended  by  the  most  recent  Model 

17  State  Constitution  of  the  National  Municipal 

18  League. 
19 

20  The  Advisory  Commission  on  Intergovern- 

21  mental  Relations  at  your  Committee's  request 

22  investigated  the  experience  with  shared  powers 

23  in  Alaska.   The  Advisory  Commission  reports 

24  that  persons  close  to  governmental  develop- 

25  ments  are  not  aware  of  any  legislative  dis- 

26  satisfaction  thus  far  in  allowing  local  units 

27  to  exercise  powers  not  specifically  denied  by 

28  laws,  nor  of  any  State-Local  complications 

29  arising  because  of  it. 
30 

31  The  major  factors  leading  to  the  adoption 

32  of  the  shared  powers  approach  were: 
33 

34  (1)  The  Restrictive  Dillon  Rule  will  be 

35  reversed. 
36 

37  Historically,  specific  grants  of  power 

38  to  local  governments  have  been  strictly  limited 

39  by  the  courts,  which  have  held  under  the  Dillon 

40  Rule  that  a  local  unit  can  exercise  only'".'... 

41  the  following  powers,  and  no  others;   First, 

42  those  granted  in  express  words;  second,  those 

43  necessarily  or  fairly  implied  in,  or  incident 

44  to,  the  powers  granted;  third,  those  essential 

45  to  the  declared  objects  and  purposes  of  the 

46  corporation  -  not  simply  convenient,  but 

47  indispensible. "   Dillon,  Municipal  Corporations 

48  173  (2d  ed  1873) . 

49 

50       Efforts  to  repeal  the  Dillon  Rule  by  direct- 
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1  ing  a  broad  construction  in  favor  of  granting 

2  local  units  powers,  as  in  the  19  47  New  Jersey 

3  Constitution,  have  been  notably  unsuccessful. 

4  The  Committee  is  convinced  that  the  only  way 

5  effectively  to  exclude  this  100  year  old 

6  restrictive  rule  is  to- provide  shared  powers 

7  for  the  counties. 

The  benefit  of  this  should  be  to  revita- 
lize and  to  stimulate  county  initiative  to  per- 
form new  functions  and  to  exercise  powers---  in 
local  affairs,  to  the  extent  that  the  General 
13  Assembly  has  not  preempted  the  field.   This 
will  make  home  rule  more  effective. 


o 


6 


9 
10 
11 
12 


14 
15 

16  (2)    The   General   Assembly's    involvement    in 

17  local  matters  will  be  reduced. 

18  

19 
20 
21 


Much  of  the  General  Assembly's  time  and 
attention  is  now  devoted  to  county  affairs, 
either  through  enactment  of  local  legislation, 

22  or  more  relevant  to  this  discussion,  through 

23  repeatedly  being  called  upon  to  grant  specific 

24  additional  powers  to  counties.   Although  man- 

25  dated  home  rule  will  itself  reduce  the  quantity 

26  of  local  legislation,  shared  powers  will  lessen 

27  the  need  to  grant  additional  powers  to  counties, 

28  This  will  result  from  each  county's  ability 

29  to  act  unless  a  general  law  has  denied  the 

30  power  or  the  State  has  preempted  the  field. 
31 

32  Moreover,  under  a  shared  powers  approach 

33  the  General  Assembly  must  act  positively  and 

34  visibly  to  preempt  to  the  State  some  activity 

35  or  to  deny  counties  the  right  to  act  in  some 

36  field. 
37 

38  (3)  Whether  a  county  has  the  power  to 

39  act  can  more  easily  be  determined. 
40 

41  Home  rule  county  solicitors  now  must 

42  review  the  express  powers  act,  special  local 

43  enabling  laws  and  then  the  public  general  laws 

44  to  determine  if  the  county  can  enact  some  new 

45  law.   When  the  general  language  of  the  express 

46  powers  act  leaves  unclear  the  right  of  the 

47  county  to  enact  local  ordinances,  three  courses 

48  of  action  are  now  open  to  the  county:   (i)  go 

49  to  the  General  Assembly  for  express  authority; 

50  (ii)  pass  the  ordinance  in  the  hope  that  no 
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1  taxpayer  will  challenge  the  action;  or  (iii) 

2  seek  a  declaratory  judgment  authorizing  the 

3  actions.   The  need  to  interpret  the  express 

4  powers  act  will  be  eliminated^  by  the  use 

5  of  shared  powers. 
6 

7  Shared  powers  will  permit  counties  to 

8  provide  services  to  their  citizens,  who 

9  need  them  now,  rather  than  later  when  the  entire 

10  State  may  need  the  service;  in  fact,  the  par- 

11  ticular  function  might  be  an  inappropriate  one 

12  for  most  counties  to  perform.   No  sound  reason 

13  exists  for  making  the  citizens  of  one  county 

14  wait  until  the  rest  of  the  State  is  ready  to 

15  accept  some  new  program. 

16  _ 

17  Successful  county  innovations  can  also 

18  provide  model  programs  which  may  be  later 

19  adopted  throughout  the  entire  State.   For 
instance,  a  public  defender  system,  if  success- 
ful in  one  county,  might  be  adopted  statewide. 

Given  freedom  to  act  in  new  functional 
areas,  county  officials  will  not  be  able  to  a 
avoid  their  responsibility  to  pass  ordinances 
by  sending  their  citizens  to  the  local  legis- 

27  lative  delegation  to  obtain  special  enabling 

28  legislation  from  the  General  Assembly.   This 

29  ability  to  act  will  be  even  more  important 

30  when  the  less  populous  counties  no  longer  have 

31  their  own  Delegates. 
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(4)   Greater  flexibility  will  result 


When  express  powers  first  were  used,  the 
powers  of  local  governments  were  more  capable 
of  division  along  functional  lines,  because 

38  governmental  functions  were  less  complex. 

39  Express  powers  assigned  certain  functions  to 
the  counties.   But  today,  governmental  powers 
and  functions  are  exercised  by  all  levels  of 
government.   For  instance,  various  aspects  of 
the  health  function  aife  exercised  by  local, 
state, and  federal  governments,  and  even  inter- 
nationally.  The  function  of  health  therefore 
cannot  be  assigned  to  any  one  level  of  govern- 
ment exclusively.   Schools,  welfare  and  many 
other  functions  similarly  cannot  be  allocated 
to  any  one  unit. 
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1  The  shared  powers  approach  is  more  flex- 

2  ible  in  avoiding  any  attempt  to  allocate 

3  powers  to  local  units  along  functional  lines. 

4  It  will  permit  the  General  Assembly  to  act  by 

5  general  law  to  deny  the  counties  the  right  to 

6  perform  specific  parts- of  functions  which  at 

7  any  given  time  may  better  be  performed  by  the 

8  State  or  on  a  multi-county  basis. 
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1  Section  7.06.   General  Application  of  Laws. 

2 

3  Except  as  otherwise  provided  in  this  Con- 

4  stitution  and  except  with   respect  to  appro- 

5  priations  and  laws  providing  for  and  regulating 

6  the  powers  of  departments ,  agencies  or  instru- 

7  mentalities  of  the  State  performing  a  state  and 

8  not  a  local  function,  the  General  Assembly  shall 

9  enact  no  public  local  laws  and  shall  enact  only 

10  public  general  laws,  which  are  defined  as  laws 

11  which  in  their  terms  and  effects  apply  through- 

12  out  the  State.   The  General  Assembly  may  never- 

13  theless  enable  any  county  or  counties  to  exer- 

14  cise  any  power  or  perform  any  function  denied 

15  to  other  counties/-  subject  to  such  standards 

16  as  the  General  Assembly  may  prescribe.   No 

17  county  shall  be  exempt  from  a  public  general 

18  law. 
19 

20  Comment 

21 

22  This  section  provides  that  with  certain 

23  exceptions  the  plenary  legislative  power  of  the 

24  General  Assembly  shall  be  exercised  through 

25  general  laws.   These  are  defined  as  laws  which 

26  apply  throughout  the  State.   The  intent  of  the 

27  section  is  to  limit  the  situation  heretofore 

28  existing  when,  in  many  cases,  public  local 

29  laws  regulating  local  matters  were  made  applic- 

30  '  able  only  to  a  single  county  or  to  a  selected 

31  group  of  counties.   In  addition,  this  section 

32  prevents  the  General  Assembly  from  achieving 

33  the  effect  of  a  public  local  law  by  enacting  a 

34  general  law  and  then  exempting  counties  from  it. 

35 

36  Under  the  proposed  section,  should  the 

37  General  Assembly  desire  to  withdraw  from  the 

38  counties  the  power  to  legislate  with  regard 

39  to  certain  subject  matter,  either  by  preempt- 

40  ing  the  field  by  positive  legislation  or  by 

41  merely  denying  the  counties  the  power  to  act 

42  in  the  area  involved,  it  must  do  so  by  gen- 

43  eral  law  applicable  to  all  counties.   Where 

44  the  General  Assembly  has  thus  acted  to  deny 

45  a  power  to  all  counties,  it  may  enable  one  or 

46  more  counties  individually  to  perform  a  func- 

47  tion  or  exercise  a  power  while  withholding 

48  such  function  or  power  from  the  remaining 

49  counties. 
50 
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1  This  section  is  adopted  to  give  meaning 

2  and  effect  to  the  broad  grant  of  power  given 

3  to  the  counties  by  proposed  Section  7.05 

4  of  this  Constitution.   The  Committee  believes 

5  that  in  order  for  a  county  to  govern  itself 

6  the  Maryland  local  law- tradition  must  be 

7  terminated.   See  Exhibit  2  for  an  analysis  of 

8  local  legislation  in  certain  years. 
9 

10  The  detriment  that  the  Committee  sees 

11  in  public  local  laws  is  not  the  diversity  of 

12  legislation  from  county  to  county.   Rather,  it 

13  is  that  the  enactment  of  local  law  by  the  Gen- 

14  eral  Assembly  usurps  the  function  of  the  duly 

15  elected  officials  of  the  county  and  makes  it 

16  difficult  for  the  citizen  to  fix  responsibil- 

17  ity  for  the  legislation.   The  Committee  believes 

18  that  the  General  Assembly  should  primarily 

19  devote  its  time  and  abilities  to  matters  of 

20  statewide  import  and  leave  to  the  county  gov- 

21  ernment  the  handling  of  its  internal  affairs. 
22 

23  The  purpose  of  the  opening  phrase  of  this 

24  section,  "except  as  otherwise  provided  in  this 

25  Constitution,"  is  to  make  it  clear  that  where 

26  in  other  sections  the  words  "by  law"  standing 

27  alone  are  used,  "it  is  to  be  considered  as  an 

28  exception  from  the  public  general  law  rule  set 

29  forth  in  this  section;  therefore,  the  law  may 

30  deal  with  its  subjects  on  a  case-by-case  basis. 

31  For  instance,  this  section  does  not  limit  the 

32  General  Assembly  in  legislating  individually 

33  for  any  multi-county  intergovernmental  unit, 

34  since  other  constitutional  provisions  concern- 

35  ing  these  governmental  units  permit  the  Gen- 

36  eral  Assembly  to  deal  with  them  "by  law," 

37  rather  than  requiring  a  "public  general  law." 

38  See  Section  7.10. 

39 

40  The  exception  for  appropriations  is  in- 

41  tended  to  provide  flexibility  to  permit  the 

42  State  to  continue  its  present  system  of  reallo- 

43  eating  state  tax  revenues  to  the  various  sub- 

44  divisions  in  accordance  with  plans  and  needs. 

45 

46  The  exception  for  state  agencies  is  needed 

47  to  make  clear  that  the  General  Assembly  may 

48  provide  for  state  agencies  which  it  is  not 

49  specifically  authorized  in  the  Constitution  to 

50  provide  for  "by  law." 
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1  However,  the  state  agency  must  perform  a 

2  state  function  and  not  a  local  function.   The 

3  Maryland  Port  Authority  obviously  furthers  an 

4  important  state  function,  even  though  one 

5  incident  of  the  agency's  functions  is  the  reg- 
q  ulation  of  traffic  in  the  harbor  of  Baltimore 

7  City.   An  agency  operating  state  parks  or 

8  recreation  areas,  even  though  they  are  not 

9  located  in  all  the  counties,  is  also  a  proper 

10  state  function.   By  contrast,  however,  a  state 

11  agency  created  solely  to  perform  the  police 

12  function  in  just  one  county  is  a  local  function 

13  intended  to  be  prohibited.   Similarly,  a  state 

14  board  regulating  paper  hangers  in  one  county 

15  violates  the  intent  of  this  section. 

16 

17  A  majority  of  the  Committee  is  convinced 

18  that  the  General  Assembly  through  public  gen- 

19  eral  law  may  reach  problems  that  are  of  state- 

20  wide  significance,  even  though  they  may  exist 
2i  only  in  one  or  more  counties,  and  that  the 

22  requirement  that  the  General  Assembly  ant 

23  through  public  general  law  is  not  unduly 

24  restrictive. 

25 

26  We  intend  that  this  limitation  to  general 

27  laws  provide  some  flexibility.   For  example, 

28  a  public  general  law  might  not  be  immediately 

29  applicable  in  its  effects  throughout  the 

30  entire  State.   It  might,  in  fact,  deal  with 
31.  strip  mining  which  at  this  time  might  exist 

32  only  in  one  county.   It  could  relate  to  con- 

33  servation  of  the  resources  of  the  Chesapeake 

34  Bay,  or  with  the  development  of  a  river  valley, 

35  even  though  all  of  the  counties  of  Maryland 

36  could  not  border  on  the  Bay  or  river  valley. 
37 

38  The  second  sentence  of  this  section  would 

39  permit  the  General  Assembly  to  enable  the 

40  county  governing  bodies  of  one  or  more  coun- 

41  ties  to  enact  ordinances  exercising  a  power  or 

42  function  which  is  denied  other  county  govern- 

43  ments . 
44 

45  It  is  intended  to  add  a  degree  of  flexi- 

46  bility  to  the  prohibition  against  public  local 

47  legislation.   However,  it  would  not  permit 

48  the  General  Assembly  directly  to  pass  local 

49  law  which  the  county  government  could  pass. 

50  Rather,  the  provision  would  allow  the  county 
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1  governing  body  itself  to  provide  the  lav;  for 

2  some  particular  subject,  and  until  the  county 

3  does  act,  the  general  law  prevails. 
4 

5  This  local  option  method  would  permit  the 

6  General  Assembly  to  recognize  special  problems 

7  and  institutions  existing  in  some  counties, 

8  but  not  in  others.   We  intend,  for  example, 

9  that  it  permit  the  General  Assembly  to  auth- 

10  orize  Montgomery  County  to  have  an  elective 

11  school  board  and  Baltimore  City  to  appoint  its 

12  own  school  board,  even  though  providing  that 

13  boards  in  other  counties  be  appointed  by  the 

14  Governor.   If  Baltimore  City  wished  to  pass  a 

15  rent  escrow  ordinance,  we  intend  that  the 

16  General  Assembly  could  permit  this,  notwith- 

17  standing  the  statewide  landlord  tenant  lav/. 

18  Of  course,  the  General  Assembly  should  do  this 

19  only  if  it  determined  that  the  State  as  a  whole 

20  did  not  need  a  rent  escrow  law  at  that  time. 
21 

22  The  present  Constitution  permits  i_nlim- 

23  ited  local  exemptions,  which  the  prohibition 

24  in  this  section  would  not  allow  because-  the 

25  county  must  affirmatively  act  in  the  permitted 

26  area  before  it  is  freed  of  the  general  law. 

27  Moreover,  the  last  sentence  of  the  section 

28  specifically  prohibits  such  exemptions. 
29 

30  The  section  as  a  whole  is  intended  to  pre- 

31  vent  the  General  Assembly  from  enacting  legis- 

32  lation  with  county-by-county  differentiations 

33  unrelated  to  the  purpose  of  the  lav/,  exempli- 

34  fied  by  the  liquor  laws  codified  in  Article  2B 

35  of  the  Maryland  Code.   Permissible  charges 

36  for  liquor  licenses  vary  minutely  from  county 

37  to  county,  as  do  hours  of  operation  of  licen- 

38  sees  holding  the  same  class  of  liquor  licenses 

39  in  the  various  counties. 
40 

41  This  type  of  law  could  in  part  be  passed 

42  by  the  General  Assembly  with  uniform  limits 

43  upon  such  matters  as  license  fees  and  hours, 

44  but  with  the  precise  charges  within  the  limits 

45  set,  and  the  specific  hours,  left  to  the  coun- 

46  ties  to  determine  by  ordinance.   Or  the  General 

47  Assembly  could  grant  the  option  for  the  county 

48  to  adopt  its  own  approach  for  controlling 

49  liquor  distribution  -  by  a  dispensary  system 

50  for  instance;  and  when  the  county  exercises 
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1  the   option   right   extended,    that   county   is    free 

2  of   the   statewide   system  imposed  on   it  by   the 

3  terms   of   the   general   law. 
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1  Section  7.07.   Existing  Municipal  Corporations 
2 

3  Municipal  corporations  existing  at  the 

4  effective  date  of  this  Article  may  not  be 

5  dissolved,  merged,  or  have  their  existing 

6  powers  withdrawn  or  their  boundaries  changed 

7  without  the  consent  of  the  governing  bodies 

8  of  the  county  and  the  municipal  corporations 

9  affected,  or  except  as  the  General  Assembly 
10  may  provide  by  public  general  law. 

11 

12  Section  7.08.   New  Municipal  Corporations 

13  and  Civil  Units. 
14 

15  A  county  may  provide  by  law  for  the  crea- 

16  tion  of  new  municipal  corporations  and  civil 

17  units  and  may  by  law  grant  to  and  withdraw 

18  from  them  any  and  all  powers  of  the  county, 

19  subject  only  to  such  procedures  and  standards 

20  as  the  General  Assembly  may  provide  by  public 

21  general  law. 
22 

23  Section  7.09.   Additional  Powers  of  Municipal 

24  Corporations. 
25 

26  The  General  Assembly  by  public  general 

27  law  and  a  county  by  law  may  grant  additional 

28  powers  to  municipal  corporations,  and  the 

29  granting  authority  may  withdraw  such  powers. 
30 

31  Comment 

32 

33  These  three  sections  together  are  intended 

34  to  present  a  unified  provision  for  municipalities 

35  and  civil  units.   Much  time  was  devoted  to  hear- 

36  ing  from  many  officials  and  private  citizens 

37  concerning  the  problems  of  county-municipal 

38  relations. 
39 

40  The  Committee  found  that  many  municipal 

41  corporations  have  played,  and  continue  to  play, 

42  a  vital  and  necessary  role  in  Maryland  gov- 

43  ernment.   In  several  counties,  municipalities 

44  provide  most  of  the  local  services  available. 

45  In  many  other  counties  municipalities  provide 

46  some  governmental  services,  such  as  sewage  and 

47  water,  which  would  not  otherwise  be  available 

48  to  the  residents  of  those  municipalities. 
49 

50 
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1  On  the  other  hand,  the  Committee  found 

2  that  conflicts  have  developed,  and  continue 

3  to  develop,  between  the  counties  and  munici- 

4  palities.   However,  the  Committee  also  found 

5  that  the  extent  of  these  conflicts  is  not  so 

6  great  as  many  persons  believe.   Perhaps  the 

7  problem  invoking  the  greatest  difficulty  has 

8  been  that  of  municipal  annexation  of  land  out- 

9  side  of  its  boundaries.   Under  the  Maryland 

10  Code,  Article  23A,  a  municipality  may  annex 

11  land  without  the  consent  of  the  county  in«- 

12  volved,  the  county  having  no  voice  whatso- 

13  ever  in  the  annexation. 
14 

15  Section  7.07  provides  the  procedures 

16  with  respect  to  existing  municipal  corpora- 

17  tions  in  four  areas:   dissolution,  merger, 

18  withdrawal  of  existing  powers  and  change  of 

19  boundaries.   Any  of  these  matters  can  be  re- 

20  solved  at  the  local  level  by  agreement  between 

21  the  county  and  the  municipality.   However, 

22  the  General  Assembly  may  also  provide  o  her 

23  procedures -by  public  general  law. 
24 

25  Unlike  the  second  sentence  of  Commission 

26  Draft  Section  7.14,  your  Committee's  recom- 

27  mendation  retains  for  existing  municipalities, 

28  not  only  their  existing  charter  powers,  but 

29  also  those  powers  authorized  by  law.  Exist- 

30  ing  municipal  corporations  are  permitted  by 

31  these  existing  laws  to  amend  their  charters. 
32 

33  Examination  of  the  experience  of  other 

34  states  using  various  methods  of  annexation 

35  pointed  up  the  use  of  a  boundaries  commission, 

36  as  provided  in  the  Alaska  Constitution,  and  as 

37  exemplified  by  Delegate  Proposals  352  and  3  85. 

38  The  Committee  concluded  that  it  should  not  be 

39  given  constitutional  permanency. 

40 

41  Section  7.08  affirms  that  the  county  shall 

42  have  the  right  to  create  new  municipal  corpora- 

43  tions  and  civil  units  as  defined  in  Section 

44  7.01.   The  need  for  a  grass-roots,  local 

45  organization,  whether  incorporated,  or  unin- 

46  corporated,  has  been  recognized  by  this  pro- 

47  vision.   It  would  allow  a  governmental  forum 
4g  for  direct  citizen  participation  and  solution 

49  of  problems  of  less  than  county-wide  concern. 

50  The  General  Assembly  is  authorized  to  set  up 
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1  procedures  and  standards,  if  desirable  to 

2  provide  a  degree  of  state-wide  uniformity. 

3  Any  new  municipal  corporations  created  by 

4  the  county  may  have  their  structure  and  powers 

5  determined  by  the  county,  but  here  also  the 

6  General  Assembly  may  by  general  law  provide 

7  standards  and  procedures. 
8 

9       Section  7.09  makes  clear  that  the  county 

10  can  delegate  to  and  withdraw  from  municipali- 

11  ties  within  its  boundaries  such  additional 

12  powers  as  it  wants,  and  that  the  General 

13  Assembly  can  do  likewise.   The  concept  of 

14  county-municipal  cooperation  is  reinforced, 

15  but  participation  of  the  State  is  reaffirmed 

16  if  the  county  will  not  act  or  cannot  act 

17  adequately  and  State-wide  interest  is  in- 

18  volved. 
19 

20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
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31 
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1  Section  7.11.   Financing  of  Intergovernmental 

2  Authorities. 
3 

4  The  General  Assembly  or  a  popularly  elected 

5  representative  local  government  may  by  law  grant 

6  to  intergovernmental  authorities  the  power  to 

7  impose  and  to  collect  service  or  benefit  charges, 

8  to  borrow  money  and  to  collect  taxes  imposed  by 

9  the  General  Assembly  or  by  the  popularly  elected 

10  representative  local  government,  but  may  not 

11  grant  the  power  to  impose  taxes. 
12 

13 

14  Comment 

15 

16  This  Section  is  basically  the  same  as 

17  Commission  Draft  Section  7.06.   The  heading 

18  has  been  changed  for  purposes  of  clarity, 

19  and  the  word  "benefit"  has  been  included 

20  to  indicate  clearly  that  collection  of 

21  benefit  charges  is  a  power  that  may  be 

22  granted  to  intergovernmental  authorities, 

23  such  as  the  Washington  Suburban  Sanitary 

24  Commission. 

25 

26  The  section  is  intended  to  limit  the 

27  amount  of  authority  which  can  be  granted 

28  or  delegated  to  intergovernmental  auth- 

29  orities  to  finance  their  activities.   We 

30  refer  to  the  extensive  commentary  on  Commis- 

31  sion  Draft  Section  7.06,  Commission  Report, 

32  pages  256-8,  with  which  this  Committee 

33  agrees. 

34 
35 
36 
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1  Section  7.12.   Credit  Limitations  of  Local 

2  Governments. 

o 
O 

4  Subject  to  such  restrictions  as  may  be 

5  provided  by  law,  the  assets  or  credit  of  a 

6  unit  of  local  government  may  not  be  given 

7  or  loaned  to  any  individual,  association,  or 

8  corporation  unless  a  public  purpose  will  be 

9  served  thereby.   The  act  of  the  governing 

10  body  making  the  gift  or  loan  shall  state  the 

11  public  purpose  to  be  served  and  no  gift  of 

12  credit  or  loan  of  credit  or  loan  of  assets 

13  shall  be  made  without  the  consent  of  three- 

14  fifths  of  the  members  of  the  governing  body. 
15 

16  Comment 

17 

18  This  Recommendation  is  intended  to  have 

19  the  same  meaning  as  Commission  Draft  Section 

20  7.13.   We  have  reorganized  it  to  conform  to 

21  changes  made  by  the  Convention  Committee  on 

22  State  Finance  and  Taxation  in  a  similar  provi- 

23  sion  governing  a  gift  or  loan  of  assets  or 

24  credit  of  the  State. 
25 

26  In  addition,  the  section  applies  the  re- 

27  striction  to  all  units  of  local  government, 

28  intending  to  include  municipalities  and  any 

29  other  types  of  units  hereafter  formed. 

30  Commission  Draft  Section  7.13  would  apply 

31  only  to  a  county,  representative  regional 

32  government  or  intergovernmental  authority. 

33 

34  A  gift  of  assets  requires  a  unit  to  pro- 

35  vide  currently  the  money  or  other  assets  to  be 

36  transferred.   On  the  other  hand,  a  gift  of  credit 

37  or  a  loan  of  credit  or  loan  of  assets,  unlike  an 

38  immediate  gift  of  assets,  may  involve  a  continu- 

39  ing  liability  of  the  unit  for  the  credit  ex- 

40  tended  or  the  asset  lent.   Accordingly,  your  Com- 

41  mittee  agrees  that  local  governments  should  be 

42  required  to  provide  for  these  three  actions  by  a 

43  three-fifths  majority  of  their  governing  bodies 

44  in  the  same  way  as  is  the  State. 
45 

46  The  General  Assembly  may  impose  additional 

47  credit  limitations  on  units  of  local  government. 
48 

49 
50 
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1  ARTICLE  VIII.   GENERAL  PROVISIONS 

9  *********** 

3  Section  8.06.   Intergovernmental  Cooperation 

4  and  Agreements. 
5 

6  Any  governmental  unit,  except  as  limited 

7  by  law,  may  cooperate  or  agree  with  one  or 

8  more  other  governmental  units,  whether  within 

9  or  outside  the  boundaries  of  the  State, 

10  including  the  Federal  and  State  Governments, 

11  for  the  exercise  of  any  of  its  functions 

12  and  powers. 
13 

14 

15  Comment 

16 

17 

18  The  phrase  "any  governmental  unit"  in- 

19  eludes  all  units  -  small  civil  units, 

20  municipalities,  counties,  regional  govern- 
2i  ments,  intergovernmental  authorities  and 

22  the  State.   Agencies  and  departments  o^ 

23  these  units,  such  as  the  Maryland  Port 

24  Authority  and  the  Airport  Board,  established 

25  by  the  General  Assembly,  may  negotiate  with 

26  foreign  governments  in  the  exercise  of  their 

27  functions  and  powers.   Any  arrangement, 

28  whether  by  cooperation  or  by  contractual 

29  agreement,  can  be  limited  "by  law",  a  phrase 

30  intended  to  include  legislation  of  the  State, 

31  county,  municipality  or  other  governmental 

32  unit,  and,  in  the  case  of  interstate  agree- 

33  ments,  the  compact  provision  of  the  Federal 

34  Constitution  would  prevail. 

35 

36  The  words  "may  cooperate  or  agree" 

37  allow  for  voluntary  as  well  as  contractual 

38  intergovernmental  activities  that  are  joint- 

39  ly  agreed  upon  and  are  within  the  powers  of 

40  the  particular  unit  of  government.   The 

41  State  may  pass  by  public  general  law  limi- 

42  tations  on  intergovernmental  cooperation 

43  and  agreements  that  would  be  applicable 

44  to  all  governmental  units  within  the  State. 
Although  nothing  presently  in  the  Maryland 
Constitution  would  prohibit  units  of  govern- 
ment from  entering  into  agreements,  this 


45 
46 

47 


4g  provision  serves  to  encourage  and  direct 


49 
50 


more  extensive  use  of  these  devices,  clar- 
ifying that  the  approach  is  both  available 
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1  and  constitutional. 
2 

3  The  trend  in  Maryland,  because  of  the 

4  state's  geographical  proximity  to  Penn- 

5  sylvania,  West  Virginia,  Virginia,  Del- 

6  aware  and  the  District  of  Columbia,  has 

7  been  favorable  to  intergovernmental  agree- 

8  merits,  especially  for  the  purpose  of 

9  contracting  services  and  sharing  facilities. 
10  In  several  instances  the  State  has  stimu- 
li lated  such  arrangements  with  initial  and 

12  continuing  grants  of  funds.   This  Com- 

13  mittee  has  heard  testimony  from  government 

14  officials  from  Western  Maryland,  parti- 

15  cularly  from  Cumberland,  about  a  water 

16  arrangement  with  Pennsylvania  and  operation 

17  of  airport  facilities  with  West  Virginia. 

18  The  Tri-County  Council  agreement  in 

19  Southern  Maryland  developed  from  economic 

20  necessity.   Within  the  past  few  weeks  the 

21  Montgomery  County,  Prince  Georges  County, 

22  District  of  Columbia  and  Virginia  govern- 

23  ments  have  pledged  substantial  funds  for 

24  improving  transit  facilities.   Water, 

25  sewage  and  parks,  and  planning  arrange- 

26  ments  are  over  twenty-five  years  old. 
27 

28  Most  cooperative  agreements  are  between 

29  two  governments,  concern  a  single  activity, 

30  and  usually  pertain  to  services  rather  than 

31  facilities.   The  agreements  may  be  per- 

32  manent  or  temporary;  pursuant  to  special 

33  acts  or  general  lav/;  effective  with  or  with- 

34  out  voter  approval;  may  be  formal  or  infor- 

35  mal  in  character. 
36 

37  This  is  a  complete  redraft  of  Sections 

38  7.15  and  8.06  of  the  Commission  Draft, 

39  combining  both  in  one  section.   It  also 

40  differs  from  the  Commission  Draft  in  not 

41  specifying  the  local  unit,  but  rather 

42  stating  that  any  governmental  unit  may 

43  cooperate  or  agree  with  one  or  more  other 

44  governmental  units  within  or  outside  the 

45  boundaries  of  the  State.   The  phrase  "shar- 

46  ing  of  the  costs  thereof"  in  the  Commission 

47  Draft,  was  eliminated  because  governments  have 
43  this  power  except  as  limited  by  law. 

49 
50 
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1  EXHIBIT  1.   RESEARCH  PAPERS 

2 

3  1.   Administrative  Agencies 

4 

5  Phillips,  The  Exercise  of  Quasi- Judicial  Power 

6  by_  Administrative  Agencies,  Md.  Constitutional 

7  Convention,  Research  Memo  No.  87. 
8 

9  2 .   Classification 
10 

11  Hays,  Current  and  Possible  Techniques  of  Class- 

12  ifying  Local  Governmental  Units  for  the  Purposes 

13  of_  Local  Legislation,  Md.  Constitutional  Con- 

14  vention,  Research  Memo  No.  16. 
15 

16  Hays,  State  Constitutional  Provisions  for  Class- 

17  if ication  of  Local  Governmental  Units  for  Pur- 

18  poses  of  State  Legislation  and  Cases  Interpreting 

19  Those  Provisions ,  Md.  Constitutional  Convention, 

20  Research  Memo  No.  72. 
21 

22  Phillips,  Classification  Under  General  Laws ,  Md. 

23  Constitutional  Convention,  Research  Memo  No.  136. 
24 

25  .     3 .   Constitution 
26 

27  Phillips,  Reverse  Index  of  the  Draft  Constitu- 

28  tion  to  the  Maryland  Constitution,  Md~  Constitu- 

29  tional- Convention ,  Research  Memo  No.  20. 
30 

31  4 .   Interim  Provisions 
32 

33  Cahoon,  Inventory  of  Statutory  Exception  in  the 

34  Annotated  Code  of  Maryland  for  Montgomery  County. 

35 

36  Office  of  the  Montgomery  County  Attorney, 

37  Inventory  of  Maryland  Constitutional  Provisions 

38  Affecting  Local  Government. 

39 

40  5 .   Legislative  Mandate 

41 

42  Phillips,  The  Effect  of  Legislative  Refusal  To 

43  Follow  A  Constitutional  Mandate ,  Md.  Constitu- 

44  tional  Convention,  Research  Memo  No.  30  and 

45  Supplement. 

46 

47  6 .   Local  Legislation 

48 

49  Baltimore  City,  Analysis  of  Legislation  of  Less 

50  Than  Statewide  Application  Enacted  by  the  1967 

51.  General  Assembly. 

52.  Baltimore  City,  Local  Exemptions  From  General  Law. 
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4 
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9 
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13 
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16 
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20 
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22  Public  Local  Law,  and  Ordinance. 
23 
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26  of  the  General  Assembly  of  Maryland  (Oct.  1967) . 
27 

28  Moser,  Constitutional  Distinctions  Among  Public 
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30 
31 
32 

33  islation,  Md.  Constitutional  Convention,  Research 

34  Memo  No.  24. 
35 

36  Phillips,  The  Constitutional  Definition  of  General 

37  Law,  Md.  Constitutional  Convention,  Research  Memo 

38  No.  102. 
39 

40  7.   Local  Officials 

41 

42  Hattrick,  Non-Judicial  Local  Officials  Appointed 

43  by_  the  Governor,  Md.  Constitutional  Convention, 

44  Research  Memo  No.  18. 

45 

46  8.   Municipal  Corporations 

47 

48  Smock,  The  1953  Revision  of  Article  23A  of  the 

49  Maryland  Code  To  Give  Counties  Authority  To 

50  Approve  New  Municipal  Corporations,  Md.  Constitu- 
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Moran,  Virginia  and  Mississippi  Legislative 
Committees  Dealing  With  Local  and  Private  Leg- 
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2 
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10 
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16 
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20  No.  111. 
21 

22  10.   Referenda 

23 
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27 
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47 
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49 
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1  EXHIBIT  2.   LOCAL  LEGISLATION  DURING  CERTAIN 

2  SELECTED  YEARS 
3 

4  The  problem  of  local  legislation  in  Mary- 

5  land  is  not  of  recent  origin.   As  early  as  1904, 

6  a  special  subcommittee-  of  the  Maryland  State  Bar 

7  Association  studied  what  it  termed  "the  evils 

8  of  special  and  local  legislation."   The  investi- 

9  gations  of  the  subcommittee  revealed  that  in  the 

10  1902  session  of  the  General  Assembly,  fully  45% 

11  of  the  laws  enacted  were  local  laws.   Special 

12  laws  accounted  for  another  35%  of  the  total 

13  legislative  product.   Of  the  remaining  20%  of 

14  the  bills  enacted,  only  half  were  general  laws 

15  of  a  permanent  nature. 1 
16 

17  A  1940  study  by  the  Legislative  Council 

18  states  that  about  two-thirds  of  the  779  acts 

19  passed  during  the  1939  session  were  local  acts. 

20  Included  in  this  figure  were  laws  that  made 

21  exceptions  or  variations  in  the  general  law 

22  for  the  benefit  of  localities  as  well  c-  public 

23  local  laws.   Even  with  the  exclusion  of  the  laws 

24  making  exceptions  and  variations,  public  local 

25  laws  still  accounted  for  54%  of  all  bills 

26  enacted.  2   Thus,  under  either  a  broad  or  narrow 

27  definition  of  local  legislation,  well  over  50% 

28  of  the  1939  acts  were  local  in  nature. 
29 

30  Nor  was  the  pressure  of  local  legisla- 

31  tion  unusually  heavy  at  the  1939  session.   At 

32  each  of  the  regular  sessions  during  the  preced- 

33  ing  twenty  years,  the  proportion  of  local  leg- 

34  islation,  using  the  narrower  definition,  ranged 

35  from  50%  to  65%  of  the  total  legislative  out- 

36  put . 3 
37 

38  The  flow  of  local  legislation  has  not 

39  diminished  appreciably  in  recent  years.   Some 

40  629  local  bills,  representing  60%  of  the  total 

41  number  of  bills  enacted,  were  passed  in  the 

42  1943  session  alone. 4   During  the  1953  session 

43  of  the  General  Assembly,  almost  77%  of  the  bills 

44  enacted  were  local  in  nature. 5 
45 

46  After  the  adoption  of  mandatory  munici- 

47  pal  home  rule  the  percentage  of  local  laws  was 

48  reduced,  but  still  continues  to  be  the  predom- 

49  inant  product  of  the  General  Assembly.   During 

50  the  1966  session,  local  legislation  accounted 
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1   for  55%  of  the  total  output.6   During  the  1967 
session 
nature. 


o 


session,  52%  of  all  bills  enacted  were  local  in 
7  


4 

5  TABLE  I  of  this  exhibit  indicates  what 

6  the  effect  of  mandatory ,  shared  powers  home  rule 

7  for  counties  would  have  been  on  the  local  legis- 

8  lation  passed  by  the  1966  and  1967  sessions  of 

9  the  General  Assembly.   Under  shared  powers  home 

10  rule,  approximately  one-third  of  the  local  leg- 

11  islation  passed  by  the  General  Assembly  during 

12  those  two  sessions  would  have  been  passed  by 

13  the  counties  instead.   However,  even  under  a 

14  doctrine  of  mandatory,  shared  powers  home  rule, 

15  two-thirds  of  the  local  legislation  enacted 

16  might  still  remain  to  be  passed  by  the  General 

17  Assembly.   However,  many  local  laws  would  have 

18  been  eliminated  under  a  unified  judicial  system 

19  and  a  prohibition  against  the  enactment  of  pub- 

20  lie  local  laws  by  the  General  Assembly. 
21 

22  TABLE  II  of  this  exhibit  shows  a  break - 

23  down  by  counties  of  local  legislation  enacted 

24  by  the  General  Assembly  during  selected  "years • 

25  Local  laws  enacted  for  municipalities  are 

26  included  in  the  figure  for  the  county  in  which 

27  the  municipality  is  located.   However,  Balti- 

28  more  City  is  treated  as  a  county.   The  foot- 

29  notes  indicate  the  sources  from  which  the 

30  information  was  obtained  and  how  each  study 

31  defined  local  legislation. 
32 

33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
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II 


1 

TABLE  I.   EFFECT  OF  SHARED  POWERS 

COUNTY 

2 

RULE  ON  LOCAL  LEGISLATION 

ENACTED  DURING  1! 

3 
4 
5 

AND  1967  SESSIONS 

Would  Have  Been  Enacted 

1966 

1967 

6 

7 
8 

By  County 

Number  of  County  Commis- 

9 

sioners,  salaries** 

7 

3 

10 

Authority  of  County 

11 

of  County  Commissioners- 

>  61 

72 

12 

County  Offices  and 

13 

Agencies  10 

33 

18 

14 

Budget  and  Financial 

15 

Procedures!! 

11 

9 

16 

Authority  to  Issue  Bonds-'-'' 

■  23 

34 

17 

Planning  and  Zoning 

18 

(Article  66B)13 

6 

4 

19 

Miscellaneously 

5 

5 

20 
21 

TOTAL  a 

146  (35%) 

145 

22 

Would  Still  Have  Been  Enacted 

23 

24 

By  General  Assembly 

- 

25 

State-oriented  Officesl^ 

23 

17 

26 

Bi-county  AgencieslG 

14 

25 

27 

Circuit  Court  and 

28 

Orphans  Courtis 

59 

27 

29 

People ' s  Court  and 

30 

Magistrates! 8 

30 

39 

31 

State ' s  Attorney  and 

32 

Sheriff^ 

24 

26 

33 

Alcoholic  Beverages 

34 

(Article  2B)20 

39 

50 

35 

Crimes  and  Punishments 

36 

(Article  27)21 

12 

10 

37 

Dept.  of  Motor  Vehicles 

38 

(Article  66  1/2)22 

4 

3 

39 

Taxes  (Article  81)23 

12 

22 

40 

State  Bond  Issues,  State 

41 

Roads  Commission24 

11 

10 

42 

Natural  Resources  (Art- 

43 

icle  66C)25 

11 

10 

44 

Elections  and  Legislative 

45 

Districts2** 

21 

12 

46 

Miscellaneous 2 7 

9 

6 

47 

TOTAL  b 

2T9~  (65%) 

25T 

48 

TOTAL  LOCAL  LAWS 

49 

(Totals  a  +  b) 

415 

402 

50 

TOTAL  LOCAL  AND  GENERAL 

51 

LAWS  AFTER  VETOES 

756 

766 

HOME 


(36%) 


(64%) 
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1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 


TABLE    II.       LOCAL   LEGISLATION    ENACTED   BY    GENERAL 
ASSEMBLY    DURING    SELECTED   YEARS    AND   ARRANGED    BY 
COUNTY    * 


19§§      19?§ 


1939 


19 


Ih 


198? 


Allegany 

24 

35  • 

43 

19 

12 

Anne  Arundel 

32 

50 

43 

13** 

25** 

Balto  County 

16 

33 

38 

21** 

9** 

Balto  City 

43** 

44** 

39** 

35** 

46** 

Calvert 

7 

20 

9 

13 

13 

Caroline 

5 

22 

14 

10 

8 

Carroll 

15 

30 

17 

14 

15 

Cecil 

7 

14 

50 

9 

11 

Charles 

5 

12 

23 

44 

25 

Dorcester 

12 

11 

22 

13 

10 

Frederick 

25 

25 

19 

10 

14 

Garrett 

23 

25 

22 

12 

19 

Harford 

34 

23 

30 

23 

29 

Howard 

7 

21 

21 

29 

19 

Kent 

10 

24 

7 

12 

15 

Montgomery 

74 

52 

54** 

33** 

44** 

Pr.  Geo's 

43 

64 

95 

56 

"8 

Queen  Anne ' s 

10 

17 

17 

7 

4 

St.  Mary's 

3 

9 

16 

23 

15 

Somerset 

11 

19 

10 

8 

12 

Talbot 

10 

20 

17 

9 

8 

Washington 

48 

29 

23 

13 

7 

Wicomico 

15 

16 

32 

8** 

5** 

Worcester 

11 

7 

10 

27 

11 

Two  or  more 

Counties 

14 

7 

Spec.Dist. 's 

5 

LESS    APPLICABLE   TO   TWO   OR  MORE 

COUNTIES   -  :146_  -52 

TOTALS  FOR  1966  AND  1967  415     402 

*  Local  legislation  for  municipalities  are 
included  under  the  appropriate  county. 

**Under  Article  XI-A  home  rule. 
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2 
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.   1    Subcommittee  on  Special  and  Local  Legis- 

(.      lation,  Md.  State  Bar  Assoc,  Report  on  the 

Evils  of  Special  and  Local  Legislation, 

Md.  State  Bar  Assoc.  J.  162  (1904). 


Key,  The  Problem  of  Local  Legislation  in 
Maryland,  Md.  Legislative  Council  Research 
Report  No.  3,  1  (1940)  . 

Ibid. 

Everstine,  Local  Government;   A  Comparative 
Study,  Md.  Legislative  Council  Research 
Report  No.  23,  59-60  (1944). 

Synopsis  of  Laws  Enacted  by  the  State  of 
Maryland  2  (1953) . 

Md.  County  Comm'rs  Assoc,  Analysis  of  Local 
Legislation  Enacted  at  the  1966  and  1967 
Sessions  of  the  General  Assembly  of  Maryland  1 
(Oct.  1967) . 

Ibid. 

This  type  of  local  law  relates  directly  to 
the  office  of  county  commissioner,  including 
the  number  and  salaries.   It  would  be  elim- 
inated under  home  rule  charters  or  under  a 
prohibition  against  public  local  laws  con- 
cerning the  structure  and  organization  of 
a  county. 


9   This  type  of  local  law  authorizes  a  board 
of  county  commissioners  to  exercise  a  cer- 
tain power  or  carry  out  a  certain  program. 
Local  laws  of  this  type  also  relate  to  the 
authority  of  county  commissioners  as  con- 
tained in  Article  25  and,  in  a  few  instan- 
ces, Article  56  covering  dog  licenses. 
This  type  of  local  law  would  be  eliminated 

44       under  the  shared  powers  approach. 
45 

46 

47  10   This  type  of  local  law  relates  to  offices 

48  of  the  county  government,  usually  the  county 

49  treasurer,  but  in  some  instances  to  elec- 

50  trical  licensing  boards  and  plumbing  boards. 
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1  In  Prince  George's  County  it  also  includes 

2  inspection,  audit,  recreation,  and  other 

3  county  agencies.   This  type  of  local  law 

4  would  be  eliminated  under  home  rule  char- 

5  ters  or  under  a  prohibition  against  public 

6  local  laws  concerning  the  structure  and 

7  organization  of  a  county. 
8 

9   11   Local  laws  of  this  type  relate  primarily 

10  to  tax  collecting  procedures.   They  would 

11  be  eliminated  under  home  rule  charters  or 

12  a  prohibition  against  public  local  laws 

13  concerning  the  structure  and  organization 

14  of  a  county. 
15 

16  12   This  type  of  local  law  serves  as  authority 

17  for  the  Board  of  County  Commissioners  or 

18  Baltimore  City  to  issue  bonds.   This  type 

19  of  local  law  would  be  eliminated  under  a 

20  shared  powers  approach. 
21 

22  13   The  local  laws  for  non-charter  counties 

23  found  in  Article  66B  relate  primarily  to 

24  structure  and  organization  of  county 

25  planning  commissions.   This  type  of  local 

26  law  would  be  eliminated  under  a  shared 

27  powers  approach. 
28 

29  14   This  type  of  local  law  applies  in  some 

30  instances  to  the  existing  local  law  auth- 

31  '  ority  which  the  General  Assembly  retains 

32  over  municipal  tax  rates,  bonded  indebt- 

33  edness  and  urban  renewal.   This  type  would 

34  be  eliminated  under  a  shared  powers 

35  approach. 
36 

37  15  This  type  of  local  law  concerns  variations 

38  in  county  school  board  organization  and 

39  some  variation  as  to  fiscal  procedures,  to 

40  a  lesser  extent  to  county  health  offices 

41  and  welfare  boards,  and  to  agencies  of  less 

42  than  statewide  impact  such  as  the  Baltimore 

43  Regional  Planning  Council,  Washington 

44  Suburban  Transit  Commission  and  Baltimore 

45  Wholesale  Market  Authority.   This  latter 

46  type  of  local  law  could  be  eliminated  by 

47  enactment  of  flexible  general  laws  which 

48  permit  variation  by  local  governments  or 

49  require  uniformity  where  all  local  gov- 

50  ernments  are  not  given  discretion  to 
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1  develop  variations  and  by  giving  local  gov- 

2  ernments  power  to  create  intergovernmental 

3  authorities. 

4  16   This  type  of  local  law  is  found  in  Montgom- 

5  ery  and  Prince  George's  County  and  involves 

6  the  Maryland  National  Capital  Park  and 

7  Planning  Commission,  Washington  Suburban 

8  Sanitary  Commission,  and  Washington  Suburban 

9  Transit  Commission. 

10 

11  17   This  type  of  local  law  includes  salaries, 

12  pensions,  and  expenses  of  judges  and  other 

13  court  personnel  such  as  bailiffs,  stenog- 

14  raphers,  reporters;  number  of  judges;  selec- 

15  tion  and  expenses  of  jurors;  expenses  of 

16  trials,  witnesses;,  charges  for  court  ser- 

17  vices;  and  in  some  instances,  jurisdiction 

18  of  the  court.   This  type  of  local  law 

19  could  be  eliminated  by  a  uniform  court 

20  system  and  uniform  administrative  proced- 

21  ures. 
22 

23  18   These  local  laws  are  similar  to  those  re- 

24  lating  to  the  circuit  courts  and  could  be 

25  eliminated  by  a  uniform  court  system  and 

26  uniform  administrative  procedures. 

27 

28  19   These  local  laws  relate  primarily  to  sal- 

29  aries,  expenses,  and  personnel  in  the 

30  offices  of  State's  Attorney  and  Sheriff. 

31 

32  20   These  local  laws  relate  primarily  to 

33  licensing  and  taxing  alcoholic  beverages. 

34  In  effect,  each  county  legislative  delega- 

35  tion  has  virtually  dictated  its  own  liquor 

36  laws  within  broad  limitations  imposed  by 

37  Article  2B  of  the  Maryland  Code. 

38 

39  21   These  local  laws  involve  variation  in  the 

40  State  criminal  law.   Most  notable  are  Sun- 

41  day  blue  laws  and  gambling  laws.   Other 

42  variations  apply  to  use  of  prisoners  as 

43  laborers. 
44 

45  22   Local  laws  in  Article  66  1/2  have  been 

46  used  to  give  counties  authority  to  regu- 

47  late  speeds  and  weight  on  county  roads  and 

48  to  dispose  of  abandoned  automobiles. 
49 

50 
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1  23   Local  laws  in  this  category  relate  primar- 

2  ily  to  property  tax  exemption  and  the 

3  assessment  offices.   Some  local  variation 

4  also  exists  in  the  State  law  regulating 

5  tax  sales  of  property. 
6 

7  24   From  time  to  time,  the  State  participates 

8  in  the  financing  of  local  capital  projects, 

9  for  example,  jails.   In  such  instances, 

10  separate  laws  have  been  enacted  for  each 

11  project  creating  a  State  bond  issue  for 

12  that  purpose.   Local  laws  are  also  enacted 

13  to  add  a  project  to  the  Twenty-Year  Road 

14  Program  of  the  State  Roads  Commission. 
15 

16  25   These  local  laws  deal  with  the  seafood 

17  industry  as  to  seasons,  types  of  catches, 

18  and  size  limits,  and  with  hunting  and 

19  fishing  regulations. 
20 

21  26   Local  laws  in  Article  33  deal  with  salaries 

22  of  election  boards,  election  board  employ- 

23  ees,  and  holding  of  additional  registra- 

24  tions .   Local  laws  for  legislative  dis- 

25  tricts  relate  to  the  creation  of  subdis- 

26  tricts. 
27 

28  27   Included  in  this  category  are  some  local 

29  laws  not  really  local,  such  as  granting  the 

30  Board  of  Public  Works  authority  to  acquire 

31  '  property  at  a  specific  location.   Others 

32  include  constitutional  amendments  relating 

33  to  one  county. 
34 

35  28   Key,  supra  note  2,  at  2.   (The  figures 

36  include  measures  that  made  exceptions  or 

37  variations  in  the  general  law  for  the  bene- 

38  fit  of  localities,  as  well  as  public  local 

39  bills.   The  figures  are  for  those  bills 

40  passed,  whether  vetoed  or  not.) 
41 

42  29   Everstine,  supra  note  4.   (The  figures 

43  include  only  measures  referred  to  special 

44  •   committees  composed  of  the  local  delega- 

45  tion.   The  figures  are  for  those  bills 

46  passed,  whether  vetoed  or  not.) 
47 

48  30   Based  upon  an  index  count  from  Synopsis 

49  of  Laws  Enacted  By  the  State  of  Maryland 

50  (1953) .   (The  figures  include  only  public 
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1  local  laws  enacted  into  law  with  the  appro- 

2  val  of  the  Governor  or  over  his  veto.   The 

3  figures  may  include  some  double  counts 

4  where  a  law  applied  to  two  or  more  counties.) 
5 

6  31   Supra  note  6,  at  Table  I.   (The  figures 

7  include  laws  that  made  exceptions  or  varia- 

8  tions  in  the  general  law  for  the  benefit 

9  of  localities ,  as  well  as  public  local 
10  laws.  Vetoed  bills  are  not  included.) 
11 

12  32   Supra  note  6,  at  Table  I.   (The  figures 

13  include  laws  that  made  exceptions  or  varia- 

14  tions  in  the  general  law  for  the  benefit 

15  of  localities,  "as  well  as  public  local 

16  laws.   Vetoed  bills  are  not  included  unless 

17  subsequently  enacted  into  law  over  the 

18  veto.) 
19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 


-  47  - 


Maryland  K 
UoHeisity  of  Maryland  Ub««f» 
CoSege  Park.  Md. 


Constitutional  Convention 

COMMITTEE  REPORT  NO.     LG-1 


BY  THE  COMMITTEE  ON     LOCAL   GOVERNMENT,    M.    PETER 
MOSER,    Chairman 


December    2    ,  1967. 

Presented,  read,  and  referred  to  the  Committee  on  Calendar  and  Agenda 
of  the  Convention 

By  order,  IRA  J.  WAGONHEIM,  Chief  Clerk. 
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1  A  REPORT  on  Resolution  No.  24,  a  resolution 
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5  For  the  reasons  set  forth  in  the  Memorandum 

6  accompanying  Resolution  No.  24,  the  Committee 

7  on  Local  Government  recommends  that  Resolution 
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To  Committee  Recommendation  No.  LG~1 


BY  DELEGATE  CARD IN 


1  On  page  4  in  line  42  of  Section  7.10  "Multi- 

2  County  Governments"  strike  out  the  word  "may" 

3  and  insert  in  lieu  thereof  the  word  "shall." 
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AMENDMENT  NO. 


iffi6XAKMKd*K6fltXKftXXXXXX 
To  Committee  Recommendation  No.  J.K-I 


BY  DELEGATE  WINSLOW 


1  On  page  2  Section  7.02  Establishment  of 

2  Counties  line  17  following  the  word  "shall" 

3  strike  out  all  the  rest  of  the  sentence  on 

4  lines  17  through  20  and  insert  in  lieu        ^""""/"i  IAjW/ 

5  thereof  the  following: 
6 

7  "be  enacted  except  by  the  affirmative 

8  vote  of  at  least  three-fifths  of  all 

9  members  of  each  House." 
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BY  DELEGATE    CASE 


On  page  4  Section  7.10  Establishment  of 
Hulti-County  Governmental  Units  strike  out 
all  of  lines  42  througn  45  and  insert  in 
lieu_. thereof  the  following: 

"The  General  Assembly  may  provide  referenda 
for  any  law  \establishing,  affecting  the  powers 
of,  or  disolving  popularly  elected  repre- 
sentative regional  governments,  or  the  crea- 
tion or  alteration  of  their  boundaries." 
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AMENDMENT  NO. 


3 


To  Committee  Recommendation  No.  LG-1 


BY  DELEGATE    WAGANDT"  - 
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On  page  4  Section  7.10  Establishment  of 
Multi-County  Governmental  Units  strike  out 
all  of  lines  37  through  41  and  insert  in  lieu 
thereof  the  following: 

"of  multi-county  governmental  units,  including 
intergovernmental  authorities  and  popularly 
elected  representative  regional  governments, 
but  excluding  municipal  corporations." 
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AMENDMENT  NO. 
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To  Committee  Recommendation  No.  LG-1 


BY  DELEGATE   SYBERT  *  . 


1  On  page  4  Section  7.10  Establishment  of 

2  hulti-County  Governmental  Units ,  strike  out  all 

3  of  lines  42  through  45  and  insert  in  lieu 

4  thereof  the  following: 
5 

6  "No  law  providing  for  the  establishment  or 

7  alteration  of  ..boundaries  of  multi-county 

8  governmental  units,  popularly  clcofee4- 
9 -roprcGcntative  region-a-1— governments 

10-wLhtii  unilij  uf  local'  7™"*rnmont , 

11  come  effective  until  submitted 

12  of  each  county  affected  and  approved 

13  majority  of  those  voting  on  the 

14  each  such  county." 
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AMENDMENT  NO. 


To  Committee  Recommendation  No.   LG-1 


BY  DELEGATE  KIRKLAND 


1  On  page  4  strike  out  all  of  lines  31 

2  through  45,  Section  7.10  Establishment 

3  of  Multi-County  Governmental  Units, 
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AMENDMENT  NO. 
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To  Coinmittee  Recommendation  No.    LG-1 


BY  DELEGATE   NEEDLE 


1  On  page  3  Section  7.05  Powers  of  Counties 

2  line  14  strike  out  the  words  "and  power  to 

3  tax";  and 
4 

5  On  page  3  line  25,  after  the  period  add  the 

6  following: 
7 

8  "The  governing  body  of  a  county  may  also 

9  request  the  authority  to  exercise  any  taxing 

10  power  by  a  resolution  submitted  to  the  General 

11  Assembly  before  the  beginning  of  a  regular 

12  session  in  accordance  with  the  procedures  es- 

13  tab li shed  by  law.   The  county  may  exercise 

14  this  power  if,  by  the  end  of  the  regular 

15  session,  the  General  Assembly  has  not  rejec- 

16  ted  the  resolution." 
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Constitutional  Convention 


AMENDMENT  NO. 


'KXXX&&&&2K0. 


To  Committee  Recommendation  No.    LG-1 


BY  DELEGATE   NEEDLE 


1  On  page  3  Section  7.05  Powers  of  Counties 

2  line  14  strike  out  the  words  "and  power  to 

3  tax" ;  and 
4 

5  On  page  3  line  25,  after  the  period  add  the 

6  following: 
7 

8  "A  county  may  also  exercise  any  taxing  power 

9  requested  by  a  resolution  submitted  by  the 

10  governing  body  of  the  county  and  approved  by 

11  the  General  Assembly  in  accordance  with  pro- 

12  cedures  established  by  law." 
13 
14 
15 
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Constitutional  Convention 


AMENDMENT  NO. 


To  Amendment  No.  

LG-1 


To  Committee  Recommendation  No. 


BY  DELEGATE  JAMES 


1  Strike  out  Sections  7.07,  7.08,  and  7.09  and 

2  insert  in  lieu  thereof  the  following: 
3 

4   Section  7.07   Municipal  Corporations 
5 

6  The  General  Assembly  shall  provide  by  general 

7  law  for  the  government  of  municipal  corpora- 

8  tions ,  including  the  incorporation,  merger, 

9  dissolution,  and  alteration  of  boundaries 

10  thereof;  and  it  shall  permit  each  municipal 

11  corporation  to  frame  and  adopt  a  charter,  with 

12  amendment  procedures,  for  its  own  self-govern- 

13  ment  within  the  limits  and  by  procedures 

14  defined  by  the  general  law.   Municipal  cor- 

15  porations  existing  on  the  effective  date  of 

16  this  Constitution  shall  retain  their  charter 

17  and  other  legal  powers  until  changed  pursuant 

18  to  the  provisions  of  this  section. 
19 
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Constitutional  Convention 


AMENDMENT  NO. 


To  Committee  Recommendation  No.  LG=LL 


BY  DELEGATE   MACDONALD 


1  On  pages  3  and  4  of  Committee  Recommenda- 

2  tion  No.  LG-1  strike  out  all  of  Sections 

3  7.07,  7.08  and  7.09  starting  on  page  3  line 

4  50  and  extending  through  page  4  line  27  and 

5  insert  in  lieu  thereof  the  following: 

6 

7    "Section  7.07  Municipal  Corporations. 

8 

9      "A  county  by  law  may  establish,  merge 

10  and  dissolve  municipal  corporations  within 

11  the  county,  may  alter  their  boundaries,  and 

12  may  grant  and  withdraw  from  them  any  and 

13  all  powers  of  the  county.   No  municipal 

14  corporation  existing  at  the  effective  date 

15  of  this  Article  may  be  dissolved,  have  its 

16  boundaries  diminished  or  have  withdrawn  any 

17  of  its  existing  powers  as  set  forth  in  its 

18  charter,  without  the  consent  of  its  govern- 

19  ing  body  or  the  consent  of  the  General 

20  Assembly  by  public  general  law." 
21 
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On  page  5  Section  7  .11  Financing  of  Inter- 
governmental Authorities  line  8,  after 
the  word  "taxes"  add  the  following: 

"unless  the  intergovernmental  authority 

is  governed  by  the  elected  representatives . 
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ONSTITUTIONAL    CONVENTION    OF    MARYLAND 


Memorandum  Accompanying  Amendment  A  to  Committee 
Recommendment  No.  LG-1 


By  Delegate  Needle 


The  proposed  amendment  represents  a  most  desirable 
compromise  between  Section  7.05  of  Committee  Recommenda- 
tion LG-1,  whereby  the  shared  powers  of  the  counties 
would  not  include  the  power  to  tax  (the  General  Assembly 
would  have  to  delegate  such  tax  powers  to  the  counties) , 
and  the  Constitutional  Convention  Commission  Draft  Sec- 
tion 7.07  whereby  counties  would  have  shared  tax 
powers.   Both  propositions  have  merit  and  the  amendment 
would  retain  the  best  elements  of  each.   It  retains  in 
the  counties  the  all-important  initiative  to  plan  for 
new  and  expanded  programs  and  services,  but  retains  in 
the  General  Assembly  absolute  control  over  local  tax 
powers,  so  that  they  cannot  be  detrimental  to  other 
jurisdictions,  business  or  industry,  or  the  State's 
credit  rating. 

It  is  fully  recognized  that  the  State  should  have 
plenary  power  to  coordinate  and  control  local  tax  powers. 
It  is  likewise  very  strongly  felt  by  the  proponents  of 
this  amendment  that  we  should  not  dilute  the  many 
virtues  of  the  broad  grant  of  shared  powers  to  the 
counties,  which  will  do  so  much  to  vitalize  those  sub- 
divisions in  order  that  they  may  effectively  deal  with 
local  matters  on  the  local  level.   The  counties  must 
necessarily  impose  taxes  in  order  to  fund  the  new  and 
expanded  functions  we  want  for  them  to  perform.  To 
require  tax  powers  to  be  delegated  to  the  counties  upon 
the  somewhat  questionable  initiative  of  the  General 
Assembly,  would  be  unduly  and  unnecessarily  restrictive. 
This  is  true  not  only  in  highly  urbanized  counties, 
including  Baltimore  City,  where  extensive  and  highly 
sophisticated  services  are  rendered,  but  it  is  especially 
true  in  those  rural  counties  which  do  not  now  have,  or 
will  not  have  in  a  smaller  and  reapportioned  General 
Assembly,  their  own  representative  in  the  state  legis- 
lature who  could  introduce  and  guide  such  a  bill  to 
its  enactment.   Also,  to  simply  require  express  tax 
powers  for  the  counties  could  well  result  in  the  worst 
kind  of  local  legislation,  fraught  with  senatorial 
courtesy,  which  almost  everybody  desires  to  avoid. 

The  amendment  provides  a  clear  method  by  which  the 
counties  may  apply  to  the  General  Assembly  for  new  tax 
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powers,  retaining  the  initiative  in  the  counties.   This 
procedure  also  fixes  responsibility  for  the  new  local 
tax  at  the  local  level,  where  the  public  would  have  an 
opportunity  to  object  to  it  in  the  County  Council  before 
a  well  documented  resolution  is  adopted  and  forwarded 
to  the  General  Assembly  for  approval. 

The  amendment  changes  no  other  provision  of  Com- 
mittee Recommendation  LG-1,  retaining  the  grandfather 
clause  and  concept  of  selective  withdrawal  with  regard 
to  local  tax  powers . 

Neither  the  Committee  Recommendation  nor  this  com- 
promise amendment  is  incompatible  with  the  broad  grant 
of  shared  powers  to  the  counties,  but  this  amendment, 
retaining  local  initiative  for  county  taxing  powers, 
is  certainly  complementary  to  and  more  consistent  with 
the  shared  powers  approach.   This  is  a  most  fortunate 
instance  where  it  is  possible  and  desirable  to  retain 
the  virtues  of  both  approaches. 
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